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was not separate or distinct from any other shareholder or the
corporation, and that therefore the action could only be
brought as a shareholder derivative claim. The court consid-
ered Connecticut law on whether a shareholder could bring an
individual action as opposed to a derivative action and ana-
lyzed Yanow v. Teal Industries, Inc.,16 Fink v. Golenbock!7 and
Smith v. Snyder,!8 to the effect that the test in Connecticut was
whether the shareholders sustained an injury “separate and dis-
tinct from that suffered by any other shareholder or by the cor-
poration.” Both sides also cited Delaware case law as support-
ing their positions. The court noted that Delaware had rejected
the Connecticut rule and adopted a different test in 7ooley v.
Donaldson, Lufkin & Jenrette,!® which analyzed who suffered
the alleged harm — the corporation or the suing stockholder
individually — and who would receive the benefit of the
recovery or other remedy. In Gentile v. Rossette,?9 an individ-
ual claim was allowed where a majority shareholder caused a
corporation to issue shares in exchange for assets of the con-
trolling stockholder alleged to have a lesser value, which also
resulted in an increase in the percentage of the outstanding
shares owned by the controlling stockholder. The May court
concluded that because the offering at issue was available to all
shareholders, the transaction could not have represented a
manipulation designed to achieve majority control and that
therefore the dilution that was the result of the offering was not
separate and distinct from any injury to the corporation. The
court also explored whether a 7ooley test would have resulted
in a different conclusion and decided it would not. End of the
direct claim.

Similar ground was trod almost immediately in Leblanc v.
Tomoiu.2! There, a minority shareholder of a closely held
Nevada corporation brought an action directly against former
officers, directors and shareholders of the company, and oth-
ers, who took control of the company and transferred all its
assets and technology to an affiliate of theirs. The defendants

16178 Conn. 262 (1979).

17238 Conn. 183 (1996).

18267 Conn. 456 (2004).

19845 A.2d 1031 (Del. 2004).

200 906 A.2d 91 (Del. 2006).

21 No. X08CV065001421S, 2007 WL 1828898 (Conn. Super. Ct. Jun. 5, 2007).
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sought to dismiss direct actions against them on the grounds
that the claims could only be asserted derivatively by the
Nevada corporation and that therefore the court lacked sub-
ject matter jurisdiction. The court concluded that the claims
were individual claims, not derivative, and denied the
motions. The court noted the striking similarity of the claims
to those involved in Yanow. The defendants attempted to dis-
tinguish Yanow by noting that Yanow involved a sole minor-
ity shareholder — an invitation the Court declined. As will be
noted, as the number of stockholders adversely affected
diminishes to one, courts feel a derivative claim can be treat-
ed as a direct claim The decision in May was published about
the time the decision in LeBlanc was released, and its analy-
sis surely would have been helpful to the court in tracing its
own analysis.

Apart from the correct formulation of what the
Connecticut rule is on direct versus derivative actions, sever-
al other principles are colliding here, which are brought out
in part by the fact that it was a Nevada corporation involved
in LeBlanc. The authority to bring a shareholder’s derivative
action in Connecticut comes initially from General Statutes
section 52—-572j, which allows a shareholder to bring a direct
derivative action in the name of any corporation which fails
to enforce any right which may properly be asserted by it.
This statute tracks very closely with provisions of the
Connecticut Business Corporation Act found in General
Statutes sections 33-720 to 33-727, which restrict and refine
derivative proceedings in the right of foreign and domestic
corporations but also require certain matters be determined
under the laws of the state of incorporation. While section
52-572j does not require demand be made on a corporation
prior to a derivative action’s being brought, section 33-722
requires demand be made on a Connecticut corporation, a
requirement not applicable to a foreign corporation. But sec-
tion 33-727 requires one to look to the state of incorporation
for whether demand is required. Similarly, section 33-721,
confusingly called “standing,” requires a plaintiff fairly rep-
resent a Connecticut corporation, and this too is a topic that
is covered by the law of the state of incorporation of a for-
eign corporation, although it restates conditions set out in
section 52-572j, which would be applicable to all corpora-
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tions. There is clearly some confusion at work here about
which law is to be applied by a Connecticut court. Further,
LeBlanc indirectly poses the question of whether the distinc-
tion between a direct action and a derivative action is a ques-
tion determined by the law of the state of incorporation. It is
also the case that this issue is framed as one that affects
standing and therefore the subject matter jurisdiction of a
Connecticut court, and this surely is a matter of Connecticut
law. Thus, the court in LeBlanc probably would have been
right in dealing with the difference between an individual
action and a derivative action by referring to Connecticut law
insofar as standing was involved, but may have needed to
refer to Nevada law to determine the duties that the defen-
dants would have had towards the plaintiff. Of course, it may
have chosen to follow RESTATEMENT (SECOND) OF CONFLICTS
section 309 and apply the law of Connecticut; here one
would need to consider whether the statutory choice-of-law
provision in the CBCA overrides the Restatement principles.
One needs to recognize as well that where standing is
involved, and thus subject matter jurisdiction, it may be
raised at any point in judicial proceedings and must be dealt
with by the court before further action can be taken. In Smith,
the Connecticut Supreme Court raised the issue sua sponte.
Thus, whether an action should be brought directly or deriv-
atively is extremely important at the outset.

Another example is Guarnieri v. Guarnieri,2? a falling out
between two brothers over a corporation operating a rental
apartment building. Claims resulted in counterclaims that
mingled both derivative and individual counts. A partial set-
tlement along the way resulted in a transfer of the shares held
by the defendant to the plaintiff. The lower court then dis-
missed all the counterclaims as being derivative, and as the
defendant was not a shareholder could not be brought by him.
On appeal the court sustained the dismissal as to the deriva-
tive counterclaims, but reinstated certain claims as individual
claims not affected by the fact that the defendant was no
longer a shareholder.23 The court also suggests that in the

22104 Conn. App. 810 (2007).
23 At the time the counterclaims were brought, the defendant was no longer a
shareholder.
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case of a close corporation, the court may treat a derivative
claim as a direct claim and exempt it from those restrictions
and defenses applicable only to derivative actions, following
a suggestion made in Fink v. Golenbock.24

In Vissa v. Pagano,?5 a shareholder brought an action
against another shareholder both individually and derivative-
ly. In 1992 they had formed a corporation to conduct a
wholesale seafood business. Almost immediately the rela-
tionship turned sour and within six months one shareholder
began operating the business as a sole proprietorship. Two
years later that shareholder paid the other shareholder an
amount that represented the other shareholder’s original cap-
ital contribution to the business plus interest. Four years later
the other shareholder filed a complaint, both individually and
derivatively in the name of the corporation against the share-
holder who was operating the business as a sole proprietor-
ship. All of the claims except for the derivative action were
dismissed on statute of limitations grounds. After a trial con-
ducted by a referee, the trial court adopted the referee’s rec-
ommendations and rendered judgment in favor of the indi-
vidual plaintiff for the difference between his share of the
value of the business when it was spun off into the sole pro-
prietorship and the amount that had been paid, with interest.
On appeal, the individual plaintiff and the corporate plaintiff
argued that it was improper for the court to have awarded
damages to the individual plaintiff and not the corporation
(perhaps motivated by the availability of attorneys fees under
General Statutes section 33-798). The Court reviewed the
ambiguity in the record about the award to the individual
plaintiff on the corporate derivative action and decided that
in the absence of an articulation to preserve an adequate
record of review, it would affirm the judgment of the court.
In so doing, it noted a line of cases in other jurisdictions that
suggest in the case of a closely held corporation the court in
its discretion may treat an action raising derivative claims as

24 238 Conn. 183 (1996).

25 100 Conn. App. 609 (2007). It is probably generally sound for any business
of any size to conduct itself in some corporate form rather than as a sole proprietor-
ship, and so it is to be expected that sole proprietorships that are successful will
eventually migrate into some corporate form. Unusually, this case involved a cor-
poration that migrated into a sole proprietorship.
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a direct action and order an individual recovery. This may
represent yet another path, to conclude that the court has sub-
ject matter jurisdiction of the derivative claim without need-
ing to decide whether the plaintiff had suffered separate and
distinct damage, and yet be able to award individual damages
if the circumstances are appropriate.

If this all were not confusing enough, in Trans-Oceanic
Motors, LTD v. Dubicki2¢ the estate of one shareholder
brought an action against two other shareholders directly for
breach of fiduciary duty and breach of contract. The question
on a motion to strike was whether a breach of fiduciary duty
was a legally sufficient cause of action for a direct claim. It
does not appear that standing was raised in this context. In
Yanow, the Connecticut Supreme Court said that when the
majority controls the corporation “it occupies a fiduciary
relationship towards the minority as much as the corporation
itself or its officers and directors.” The rub was that each of
the three shareholders was a minority shareholder. The court
considered the allegation that the two shareholders were
alleged to be acting in concert, and therefore together they
were a majority and the cause of action was legally sufficient.
So far, unexceptional. The exceptional part is the court went
on to conclude that shareholders of a close corporation owed
each other the same fiduciary duties that partners in a part-
nership owed each other:

As it would not do substantial justice to allow the choice of

business entity to give a license to shareholders to subject

another shareholder’s interests in a close corporation to the
unbridled whim of the collective majority, fiduciary obliga-
tions must be imposed on shareholders of close corporations.2’

This is a remarkable statement. There is no statutory fidu-
ciary duty of one shareholder to another shareholder, but
there is a statutory fiduciary duty of a partner to other part-
ners. In no small part this is because a shareholder, even a
majority shareholder, has no ability to bind a corporation,?8
but a general partner does have the ability to bind a partner-

26 No. 4003532, 2006 WL 3491390 (Conn. Super. Ct. Nov. 13, 2006).

27 Id. at 5.

28 It is possible for shareholders to adopt a governance agreement under CONN.
GEN. STAT. § 33-638 and alter the general statutory scheme, in which event different
rules are likely to apply.
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ship. A shareholder also is generally free to act in the share-
holder’s own best interest. Generally parties are free to
choose the form of business entity that suits their needs, most
notably in deciding whether a limited liability company will
be member-managed (akin to a partnership) or manager-man-
aged (more akin to a corporation). Yanow and similar cases
develop a common-law duty of controlling shareholders to
minority shareholders. Having concluded that the Yanow
duty of a majority to a minority shareholder is available,
there is considerable havoc in going further to decide that in
this somewhat ill-defined category of close corporations,
shareholders, even minority shareholders, owe a fiduciary
duty to one another, and to do so by importing a statutory
duty applicable to one type of business entity into the frame-
work applicable to another entity.2® Indeed, this is no gift for
a litigant, for an appellate court could always conclude, sua
sponte, that a direct action for breach of this duty of one
shareholder to another should have been brought instead as a
derivative action. That leaves the court without subject mat-
ter jurisdiction of the claim.

This is even more distressing as it appears that some of
what was disputed did not rest on fiduciary principles at all
but rather on a dispute over valuation under a contractual
buy-sell arrangement. Thus application of contract law prin-
ciples, such as the implied covenant of good faith and fair
dealing, might have been less disruptive.

Nationwide Airlines (Pty) Ltd. v. African Global, Ltd.30
offers a starting point in discussing a series of cases involv-
ing dissolved corporations. There, a South African airline
entered into a general sales agency agreement with “African
Global, LTD.” The agreement was executed by an individual
as “president” of “African Global.” This entity never existed
but was merely an unregistered trade name that the “presi-
dent” used in connection with a wholly owned Connecticut

29 In Donahue v. Rodd Electrotype Co. of New England, Inc., 367 Mass 578,
328 N.E.2d 505 (1975), the Massachusetts Supreme Court did this as well, in cir-
cumstances similar to Yanow. “Because of the fundamental resemblance of the close
corporation to the partnership . . . we hold that stockholders in the close corporation
owe one another substantially the same fiduciary duty in the operation of the enter-
prise that partners owe to one another.” /d. at 592. “We do not limit our holding to
majority shareholders.” Id. at footnote 17.

30 No. 3:04CV00768(MRK), 2007 WL 521155 (D. Conn. Feb. 14, 2007).
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corporation. Further complicating the situation, at the time
the agreement was executed this corporation had long since
been dissolved by the Secretary of the State for failure to file
annual reports. After the litigation was commenced the cor-
poration was reinstated. The South African airline sought
damages against the individual and his corporation, even
though it did not know of the existence of the corporation.
The court first had to deal with whether the liability would
fall on the individual or the corporation as an undisclosed
principal, or both. Reviewing Connecticut law and the influ-
ence of the RESTATEMENT (SECOND) OF AGENCY, the Court
chose to follow section 337 of the Restatement and conclud-
ed that under agency principles, the South African airline
could pursue either the individual or the corporation, but not
both. The airline stated that if it had to choose, it would seek
a judgment against the corporation rather than the individual,
conditioned on the court’s finding that the corporation was a
validly existing corporation by operation of the reinstatement
under Connecticut law. This case presents an opportunity to
contrast one aspect of the CBCA with its predecessor. Under
the Stock Corporation Act, a dissolved corporation ceased to
be in existence, although it continued for the limited purpose
of winding up its affairs. This odd state of affairs — contin-
uing and ceasing at the same time — could easily lead to con-
fusing questions. In particular, if it was administratively dis-
solved and no one knew it, what was the status of the share-
holders, directors and officers? While an administratively
dissolved corporation can be reinstated, a voluntarily dis-
solved corporation cannot, after a statutory period. What then
was the status of these parties? Some years ago the
Connecticut Supreme Court considered a similar New York
statute in J.M. Lynne Co. v Geraghty,3! and came to the view
that a corporate officer who continued the business of a dis-
solved corporation remained individually liable, even where
it was subsequently reinstated, calling it the “majority rule.”
Since J.M. Lynne, the Second Circuit had occasion to con-
clude that the Connecticut Supreme Court was in error about
the New York statute.32

31 264 Conn. 361 (1987).
32 L-Tec Elec. Corp. v. Cougar Elec. Org., Inc., 198 F.3d 85 (2d Cir. 1999).
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The CBCA endeavors to avoid these questions by express-
ly stating that the corporation continues in existence for all
purposes, but its activities are limited to winding up its
affairs. Thus, whether or not it is reinstated, the position of
shareholders, directors and officers remains the same; its
contracts are unaffected as is its ability to sue and be sued.
The only remaining practical issue is what the effect of its
limited purpose now is, a question that should be analyzed as
an ultra vires question, and thus one internal to the corpora-
tion and its shareholders. The remaining, somewhat meta-
physical, question is that a dissolved corporation never dis-
appears, but this is surely unlikely to lead to litigation.33

In this case, entering into the sales agency agreement may
not have been within the limited power to wind up and liqui-
date its affairs, but if so that raises the question of whether
the contract was ultra vires. That is something that can only
be challenged by a shareholder against the corporation, or
derivatively by the corporation against an incumbent or for-
mer director, officer, employee or agent. The District Court
chose not to follow J.M. Lynne and concluded that the rein-
statement of the corporation meant that its owner was not
personally liable for the actions of the corporation in the
interim, because under section 33—892(c) the reinstatement is
retroactive as if the administrative dissolution had never
occurred. This should be the case even if the reinstatement
had not taken place.

Still, if a corporation is discovered to be administratively
dissolved, a less frequent event now that the powers of the
Secretary of the State are limited in this regard, immediate
steps should be taken to effect its reinstatement. Ignoring the
situation runs the risk of being on the wrong side of the
favorable facts cited in Nationwide.

It is clear, though, that those involved with a dissolved cor-
poration in any way should proceed with care, and cannot pre-
sume that a dissolved corporation will be treated as either con-

33 Note that a dissolved corporation continues to appear in the CONCORD
database maintained by the Secretary of the State, with its status listed as “inactive,”
but is never purged. (Corporations dissolved before 1977 were not ported over to the
computerized database when it was implemented.) In this sense dissolved corpora-
tions do not cease to exist, they just fade away.
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tinuing its limited existence or not in existence at all. In
Stevenson Lumber Suffield, Inc. v. Winloc, Inc.,34 the ball took
several unexpected bounces. In this memorandum of decision
the court laid out its reasons for dismissing the case following
a bench trial. The plaintiff, a supplier of building materials,
alleged that it had shipped building supplies on credit to a cor-
poration under an arrangement made by the corporation’s
president and guaranteed by another corporate officer. These
supplies were used by a third party whose own credit was
insufficient. When the supplier wasn’t paid, it sued the corpo-
ration and the guarantor, but not the president. The interesting
complication was that the corporation had been voluntarily
dissolved a few months earlier. The court found that because
the arrangement supplying building materials to a third party
could not possibly constitute winding up activity, the presi-
dent had no power to enter new contracts for the “moribund
corporation,” the contract between the supplier and the corpo-
ration could not have been formed, and therefore neither the
corporation nor the guarantor could be liable.35

Now, one does not want to read too much into this deci-
sion; problems of proof and available evidence, pleading
problems and the selection of facts recited and the way they
are recited all make the ice thin to walk on.36 Still, the idea
that the supplier here would bear the risk of loss because the
corporation was dissolved is very troublesome. So let us
assume away these issues by assuming that the supplier and
the corporation had a written contract under which the sup-
plier shipped building materials to third-party builders for the
account of the corporation. The corporation in turn billed the
builders under some arrangement and, in effect, intermediat-
ed for a fee the arrangements between the supplier and the
builders. Assume also that one or more shareholders guaran-
teed the arrangements with the supplier. Now assume that the
corporation dissolved voluntarily at some point but continued
to make arrangements with builders, and the supplier contin-

34 No. CV065000568S, 2007 WL 4637140 (Conn. Super. Ct. Dec. 7, 2007).

35 The court also declined to treat the dissolved corporation under the de facto
corporation doctrine, in part at least because it had dissolved voluntarily.

36 By way of example, it is not clear why the president was not also a defen-
dant, what proof of the contract existed, or how and under what terms the other offi-
cer came to be a guarantor, or when.
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ued to ship under its contract as directed by the corporation.
First, one would not expect the supplier to be at risk, certain-
ly if the supplier was without notice.3”7 Second, it is debatable
whether continuing in the ordinary course of business for
some period of time is inconsistent with a dissolution; this
would be something that would depend on the facts and cir-
cumstances. More important, if dissolution affected the abil-
ity to contract, it should be analyzed as a limitation on pow-
ers, that is, as an ultra vires issue, and therefore, one that
relates to the relationships within the entity but protects third
parties without notice.

Problems with the transition in 1997 from the Stock
Corporation Act to the Connecticut Business Corporation Act
have been relatively few, but some questions arise from time
to time. Buried in Nationwide is the question of whether the
CBCA reinstatement provision applies to corporations
administratively dissolved under the former Stock Corpor-
ation Act. In R.S. Silver Enterprises, Inc. v. Pascarella,38 a
case involving a private dispute over the sale of a business,
this question was posed. The CBCA, as amended in 1997,
allows any corporation regardless of when administratively
dissolved to be retroactively reinstated (a 1997 technical
amendment fixed a glitch that might have allowed reinstate-
ment only for corporations dissolved under the Business
Corporation Act itself and not its predecessors). However the
transitional provisions of the CBCA made the Act applicable
to all domestic corporations ‘“in existence” on January 1,
1997.39 The prior dissolution of the corporation, it was
argued, meant that it was not “in existence” on the effective
date and therefore could not be reinstated under the CBCA,
and this prevented it from being a plaintiff in the action. But
the Stock Corporation Act was repealed with the same effec-
tive date, with some very narrow exceptions. So does the

37 While it is now easy to verify the status of a Connecticut business entity
through CONCORD, and it is typical in lending arrangements and other significant
transactions to verify good standing at the time the arrangements are entered into, it
is not usual practice to verify the continued good standing of a contracting party in
the ordinary course of business.

38 No. CV065002499S, 2007 WL 2039082 (Conn. Super. Ct. Jun. 18, 2007).

39 In this respect the transition provisions of the partnership and limited part-
nership statutes, which apply to entities formed in the past, were more felicitously
phrased.
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CBCA rule in effect (existence with limited powers) or the
repealed Stock Corporation Act rule (no existence but with
limited powers) govern such an entity? Happily the court was
not diverted from applying the rule on the statute books. The
court followed the CBCA rule that a dissolved corporation
continues its corporate existence, can bring actions in its own
behalf, and could therefore prosecute the action.

In a helpful related case40 one of the defendants was the
Secretary of the State, as the plaintiffs sought a mandamus
order to revoke the reinstatement “decision.” Now, it would
have been quite troublesome if such an order were entered.
One of the aims of the CBCA (and it is easy to forget) was, so
far as practicable, to eliminate discretion in the filing duties of
the Commercial Recording Division, or any sense that the
Division needed to “approve” the substance of a filing.
General Statutes section 33-892 is not fully consistent with
this approach, however, as it conditions reinstatement on a
determination that the filing contains the necessary informa-
tion and that the information is correct. This is necessary in
part because the name might not be available. Still, any dia-
logue over the acceptability of a filing should be between the
filer and the Division. Reviewing the lower court’s denial of a
mandamus order, the Appellate Court analyzed the case as
whether the plaintiff had standing. It concluded that the plain-
tiff was not classically aggrieved by the reinstatement action,
as its harm derived from the actions of the dissolved corpora-
tion in pursuing reinstatement, if those actions were in viola-
tion of a private contract, and it was not statutorily aggrieved,
as the CBCA does not expressly set forth third-party appeal
rights in a reinstatement.4! In the absence of harm, therefore,
the plaintiff lacked standing and the court was without subject
matter jurisdiction. This is an elegant footing, certainly in the
context of a dissolution, for taking the Division out of dis-
putes over filings; whatever issues a filing may raise for third
parties, their beef is not with the Division.

An alternative to judicial dissolution is the elective buyout

40 Gillon v. Bysiewicz, No. CV064009020S, 2007 WL 806215 (Conn. Super.
Ct. Feb. 21, 2007), affirmed, 105 Conn.App. 654, 939 A.2d 605 (2008).

41 This is in contrast to CONN. GEN. STAT. § 33-893, which expressly sets out
the right of the dissolved corporation to appeal the denial of a reinstatement.
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provisions of General Statutes section 33-900. In Conway v.
Carpenter,42 two minority stockholders brought an action
seeking to dissolve one corporation and have a receiver
appointed for another corporation. The complaint alleged
that the defendants failed to declare dividends, paid exces-
sive compensation and mismanaged the companies. The
defendants elected instead to purchase the plaintiffs’ shares.
The parties agreed on this approach but disagreed on the sub-
sequent determination of “fair value™ to be paid for the plain-
tiff’s interests. The evidence included an expert valuation
which adjusted values for future capital gains taxes that
might be payable by the corporations in the event of a disso-
lution, adjustments for a liquidity discount to reflect the sta-
tus of the companies as private entities, and adjustments to
reflect a minority discount given the minority position of the
shareholders. It was urged on the court that it equate the
statutory term “fair value” to mean ‘““fair market value,” and
“fair market value” to involve application of the liquidity and
minority discounts. The court concluded that applying the
liquidity and minority discounts to the interests of minority
shareholders would be in conflict with the purpose of the
statute, which is to avoid the consequences of corporate dis-
solution while giving petitioning shareholders the value for
their shares which they would have received had the dissolu-
tion gone forward. Aware that other courts have applied such
discounts, the court thought the better view, absent extraordi-
nary circumstances, was not to apply the discounts. Without
evidence before it of extraordinary circumstances, the court
then declined to apply the discounts. The court was more
sympathetic to the capital gains taxes that would be incurred
if the corporate assets were sold, as taxes would be payable
if the corporation were dissolved. However, because dissolu-
tion was avoided and it could not be said when any corporate
assets were going to be sold or what the tax consequences at
that time would be, and in the absence of evidence that any
assets actually would have to be sold under the present cir-
cumstances, the court declined to speculate on this element
of the valuation.

In considering this question, the court did not cite to the

42 No. CV0440051218S, 2007 WL 1600004 (Conn. Super. Ct. May 16, 2007).
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commentary to the CBCA.43 The commentary is fairly open-
ended on the factors that a court should take into account.
Saying that the court should consider all relevant facts and cir-
cumstances in determining fair value, the commentary does
suggest that if the value of a corporation has been diminished
by the wrongful conduct of controlling shareholders, it would
be appropriate to include as an element of fair value the plain-
tiffs” proportionate claim for any compensable corporate
injury. Also, in cases where there is dissension but no evi-
dence of wrongful conduct, “fair value” should be determined
with reference to what the petitioner would likely receive in a
voluntary sale of shares to a third party, taking into account
his minority status; this is different than the court’s approach
of what the petitioner would receive on a dissolution of the
company and suggests that a minority discount is generally
appropriate. What a petitioner would receive in a voluntary
sale does not imply that there is liquidity, since presumably
purchasers stepping into an illiquid situation would apply a
liquidity discount in arriving at its purchase price. Thus,
unlike the decision of the court, the inclusion of a minority
discount would be appropriate. The commentary also suggests
that the Gerneral Statutes section 33-900 approach does not
necessarily take claims of corporate injury out of the picture
entirely, as was presumed here, but incorporates them into the
determination of value as appropriate.44

III. CASE LaAw DEVELOPMENTS INVOLVING
LIMITED LIABILITY COMPANIES

In Weber v. U.S. Sterling Sec., Inc.,45 the Connecticut
Supreme Court reviewed a class action against two members,
both Connecticut residents, of a Delaware limited liability
company alleged to have violated the federal statute against
sending unsolicited faxes by sending a one-page fax from

43 MODEL BUSINESS CORPORATION ACT ANNOTATED THIRD EDITION § 14.34 (2003).

44 A related question came up in Jenks v. Osbourne/Jenks Productions, No.
CV064024425, 2007 WL 2080456 (Conn. Super. Ct. Apr. 5, 2007). There an action
for dissolution was brought under CONN. GEN. STAT. § 33-898. The corporation
elected to purchase the plaintiff’s shares under CONN. GEN. STAT. § 33-900, but still
wanted the dissolution issue resolved first. The court noted the election to purchase
was an irrevocable election of an alternative to dissolution and stayed the dissolu-
tion action until the determination of ‘fair value’ had been resolved.

45 282 Conn. 722 (2007).
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one location to another in New York. The action sought $7.5
million in damages for that one-page fax. The Superior Court
had dismissed the action in part because it concluded that the
members’ membership in a Delaware limited liability com-
pany precluded their personal liability. Section 18-303(a) of
Title 6 of the Delaware Code provides:

The debts, obligations and liabilities of a limited liability

company, whether arising in contract, tort or otherwise, shall

be solely the debts, obligations and liabilities of the limited

liability company, and no member or manager of a limited

liability company shall be obligated personally for any such
debt, obligation of the limited liability company solely by

reason of being a member or acting as a manager of the lim-

ited liability company.

The members argued this precluded their personal liabili-
ty. The court concluded the word ‘“‘solely” meant this lan-
guage did not preclude liability of a member or manager for
that member’s or manager’s own tortious conduct. In doing
so the court followed Delaware decisions and those of
Connecticut courts as well in applying corporate principles to
Connecticut limited liability companies.46 Because the statu-
tory language applicable to Connecticut limited liability
companies is essentially the same, the decision likely estab-
lishes the same principle for Connecticut limited liability
companies as well.47

Marlin Broadcasting, LLC v. Law Olffice of Kent Avery,
LLC48 involved a prejudgment remedy in an action to collect
radio advertising fees from a law firm set up as a single-
member limited liability company. The suit also sought pay-
ment from the single member under an unjust enrichment
theory, as the member figured prominently and by name in
the advertising. The court left in place the prejudgment rem-

46 The situation is similar to that of registered limited liability partnerships, see
CONN. GEN. STAT. § 34-327, and professional service corporations. See City of
Bridgeport v. C.J. Fucci, Inc., No. CV064024425, 2007 WL 1120537, (Conn. Super.
Ct. Mar. 28, 2007).

47 The decision will no doubt provide ample fodder for countless bar exam
questions. In 22 masterly pages, it romps through the Erie Railroad doctrine, the
Supremacy Clause, the doctrine of internal affairs, Titles 1 and 34 of the Connecticut
General Statutes, the Federal Telephone Consumer Protection Act, the Delaware
Limited Liability Company Act, and the New York CPLR and General Business Law.

48 101 Conn. App. 638 (2007).
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edy against the single member, notwithstanding the limita-
tion on liability of a member set forth in General Statutes sec-
tion 34-133(a), citing as evidence of unjust enrichment that
the member was directly involved through the stages of the
business relationship between the parties, and played an inte-
gral part in creating the ads that benefited him personally.
Except for the personal benefit, that would be typical in a
business that could be a sole proprietorship as well. While
this case may be limited to the situation of advertising by sole
practitioners, it does suggest that one tactic in the overall
strategy in defending the limited liability of a sole member
by maintaining the separation between a single member lim-
ited liability company and its single-member is to use dis-
similar names and avoid using “John Doe, LLC.”

BRJIJM, LLC v. Output Systems, Inc.4 is a case of first
impression involving the validity of a contract made by a lim-
ited liability company not yet formed. In this appeal concern-
ing a contract for the sale of real property, there are so many
mistaken identities and misunderstandings it reads like one of
Shakespeare’s comedies: the plaintiff wasn’t the buyer who
signed the contract, the buyer who signed the contract was a
limited liability company that was never formed, the seller
who signed the contract didn’t own the property, the property
wasn’t what the buyer thought it was, and an appraisal was
based on mistaken information filed on the land records by a
prior owner. It was argued by the seller that because the limit-
ed liability company was not formed when it signed the con-
tract, the company lacked capacity to contract and thus there
was no contract. In imposing order on this situation, the
appeals court applied agency and corporate principles to the
circumstances of a contract entered into in the name of a lim-
ited liability company that has not yet been formed.

With respect to a corporation, this situation breaks into
four parts: whether a party can enforce a contract against a
corporation that has not been formed; whether a party can
enforce a contract against the promoters or agents of a cor-
poration that has not been formed; whether a corporation that

49100 Conn. App. 143 (2007), cert. denied, 282 Conn. 917, 925 A. 2d 1099 (2007).
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has not yet been formed can enforce a contract against a third
party; and whether the promoters or agents of a corporation
not yet formed can enforce a contract against another party.
In some jurisdictions, this is phrased as the “de facto corpo-
ration” question. In considering this in the context of a limit-
ed liability company, the court declined to reach the issue of
whether there is an equivalent “de facto limited liability com-
pany” doctrine. Instead it applied agency law to find that the
agent of an unformed limited liability company is liable as
the party to the contract if it is intended that the third party is
to be bound by the contract. Since this means a contract
exists, it follows that the agent can enforce it as the party. The
court considered as well by analogy that promoters of corpo-
rations often contract on its behalf prior to their formation. It
cited General Statutes section 33-638, which holds all per-
sons purporting to act as or on behalf of a corporation, know-
ing there was no incorporation, to be jointly and severally
liable for all liabilities while so acting; while this statute is of
course intended to protect third parties, it necessarily implies
a valid contract exists. No statutory equivalent exists where-
by members or managers of a limited liability company have
unlimited and several liability for the acts of the company,
whether or not they have knowledge of its status, so it
remains an open question whether a third party will have
recourse against the promoters of a limited liability company
in formation, or only the assets of the entity it thought it was
dealing with.50

The issues of dissolution and standing previously dis-
cussed in the context of corporations also come up with lim-
ited liability companies. In Elecor, LLC v. King,5! an action
was brought by a dissolved limited liability company and one
of its members. A motion to dismiss asserted that as the com-
pany was dissolved it “no longer has standing,” and the mem-
ber did not have standing because her only interest was
through her ownership interest in the company. The
Connecticut Limited Liability Act has an entirely different
approach to the dissolution of a limited liability company.

50 In VGY Development, LLC v. 376 South Colony Realty Corp., No.
CV065002733, 2007 WL 1675090 (Conn. Super. Ct. May 22, 2007) a court, fol-
lowing BRJM, concluded that a limited liability company, once formed, could
enforce a contract made on its behalf before its formation.

51 No. CV065006235S, 2007 WL 4578003 (Conn. Super. Ct. Dec. 5, 2007).
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Existence does not figure, but the persons charged with wind-
ing up its affairs may bring actions in the name of the limit-
ed liability company. The court, citing the express language
of General Statutes section 34-208 and analogizing to corpo-
rate principles, found the company did have standing, and
found that the member did not because she did not have an
injury separate from the injury to the company. A similar
result occurred in Wilcox v. Webster Insurance.>2

In Titan Capital v. Voloshin,>3 the existence question came
up in the case of a Colorado limited liability company that
had moved to foreclose on a mortgage. At some point the
limited liability company had been dissolved and then rein-
stated, and it had never qualified in Connecticut. There was
confusion about whether the mortgage was held by the com-
pany or an affiliate. A motion to dismiss asserted that the
company never “existed as a legal entity in this state.” The
court correctly notes that it is not necessary to qualify a lim-
ited liability company if its business is limited to holding a
mortgage, but dismissed the action, stating “the plaintiff has
not demonstrated that either [the company] or [the affiliate]
existed at the time of the bringing of the action. Furthermore,
it is not clear that [the affiliate] existed at the time of the cre-
ation of the mortgage.” If a Connecticut limited liability
company were involved, as in Elecor, existence would have
nothing to do with it. One needed to first look to Colorado
law to establish the consequences of dissolution and rein-
statement of a Colorado limited liability company. Since the
limited liability statutes in various states have evolved rapid-
ly and not always along a common model, “dissolution” and
“reinstatement” as understood in the Connecticut statute may
not even be the right concepts to apply. Similarly, whether
the affiliate existed at the time of the creation of the mortgage
would be at least partially a question of Colorado law and the
relationship of the promoters to the company, as in BJRM.

Confusion between a limited liability company and its
sole member comes up frequently. In Aronne Building &
Remodeling, LLC v. Ksiazek,54 the court was called on to

52 No. CV075010093S, 2007 WL 3380293 (Conn. Super. Ct. Oct. 25, 2007).
53 No. CV 076000604S, 2007 WL 4414725, (Conn. Super. Ct. Nov. 27, 2007).
54 101 Conn. App. 472 (2007).
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interpret a mechanic’s lien waiver involving the construction
of a house. It appears that the construction contract was in the
name of the sole member, the bills were rendered by the lim-
ited liability company, the lien waivers were signed by the
sole member, the payments were to the sole member, a
mechanic’s lien was filed by the limited liability company,
and the action brought by the limited liability company to
foreclose its lien. The lower court found that the contract had
been made with the sole member personally, and the waiver
signed by the sole member was valid. The limited liability
company, not being the contracting party, could not file the
lien. On appeal the court upheld the judgment but noted that
in the pleadings the defendants had admitted having a con-
tract with the limited liability company, implying it might
have gone the other way.55 While not disturbing the lower
court’s decision, this does underscore another of the very
many reasons for being careful in observing the differences
between the company and the member.

Similarly, in Meneo v. Patrick,56 the plaintiffs brought an
action against the manager and sole member of a bankrupt
developer. The plaintiffs sought to pierce the corporate veil,
and in support of that showed that certain of the payments
they made were made to the defendant personally or to other
entities controlled by him. The court reviewed the principles
governing piercing the corporate veil and concluded that the
circumstances were not such as to warrant piercing the cor-
porate veil. As a result, the court denied a prejudgment rem-
edy. Such a result is often determinative, and again demon-
strates the significant utility in subsequent litigation of mind-
ing the separate existence of the business entity.

The court in Gottier’s Furniture, LLC v. La Pointe57 faced
a motion to appoint a receiver for a Connecticut limited lia-
bility company. The court points out that the Connecticut
Limited Liability Company Act does not contain any provi-
sion for receiverships, unlike the Connecticut Business
Corporation Act and the Nonstock Corporation Act. In this it

55 Exactly this happened in Young v. Viahos, 103 Conn. App. 470 (2007), in
that case also with the affect of affirming the lower court.

56 No. CV 065004523, 2007 WL 1053511 (Conn. Super. Ct. Mar. 23, 2007).

57 No. CV040084606S, 2007 WL 1600021 (Conn. Super. Ct. May 16, 2007).
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is like the Uniform Partnership Act, but separate receivership
provisions for partnerships are located way off in Chapter
920 of the General Statutes. The court chose to proceed under
its common-law equitable powers, but the absence of specif-
ic legislative authority is no doubt an oversight and should be
corrected, perhaps most easily by amending the partnership
receivership provisions to include limited liability compa-
nies.

IV. CASE LAW DEVELOPMENTS INVOLVING PARTNERSHIPS

Dissolution and standing issues involving a partnership
also came up as an issue in 2007. Scelza v. Onore>8 is anoth-
er case of who should be the proper plaintiff, and therefore
whether the plaintiff had standing. There a partnership leased
property to an individual in 1995. After that, all the partners
assigned their rights in the partnership to a single person. A
dispute arose involving the lease, and in 1996 the sole part-
ner brought an action against the tenant, apparently in the
name of the partnership. After bringing the lawsuit, the sole
partner in August 1997 formed a limited liability company
and transferred title to the property to the limited liability
company by a quitclaim deed executed as a partner of the
partnership. At the same time he executed a “Certificate of
Name Change” attesting to the fact that the partnership had
been converted into the limited liability company. In May
2002 counterclaims in the lawsuit resulted in a judgment
against the partnership for damages, attorneys fees and puni-
tive damages, for which the sole partner was liable, where-
upon this action was brought by the sole partner against his
lawyers for malpractice in the action against the tenant. The
defendants moved to dismiss on the ground that the proper
party to bring the action was the limited liability company,
not the sole partner, and therefore the court lacked jurisdic-
tion because the plaintiff lacked standing. The court resolved
the standing issue by permitting the limited liability compa-
ny to be added as an additional plaintiff, and sidestepped a
decision about who the proper party should be. The decision
is based on the circumstances under which an additional
party can be added to cure a jurisdictional problem, but what

58 No. CV020821526, 2007 WL 2200333 (Conn. Super. Ct. Apr. 17, 2007).
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is interesting here is the competing views of the evolution of
these entities, and during a period when the laws applicable
to both partnerships and limited liability companies were in
transition. In the plaintiff’s view, a partnership is an associa-
tion of two or more persons under General Statutes section
34-301 (a part of the 1994 Revised Uniform Partnership Act
that came into effect on July 1, 1997). Under section 34-
323(d), when all the partnership interests vest in a single per-
son, the partnership property vests in that person, and that
person is liable for the liabilities of the partnership.59 In the
defendant’s view, the provisions of the Revised Uniform
Partnership Act would not have applied in 1995, and the old
rule of General Statutes section 34-68 (part of the 1961
Uniform Partnership Act) would have applied, to the effect
that on dissolution the partnership is not terminated but con-
tinues until the winding up of the partnership affairs was
complete. Thus the partnership continued, and when it was
converted to a limited liability company the company should
be the proper plaintiff. There are two interesting aspects to
this argument. First, it correctly notes that the transition from
the 1961 version to the 1994 version needs to be taken into
account. Unless the partnership elected an earlier application,
on January 1, 2002 the 1994 version would have applied to
all partnerships. Thus whatever rights the partnership had to
bring a malpractice action in respect of the May 2002 judg-
ment, they likely vested in the general partner even if the
partnership and not the general partner was the only client.
Second, one does not “convert” a partnership to a limited lia-
bility company by filing a certificate of name change. It prob-
ably was correct for the sole partner to transfer the property
to the company by signing a deed on behalf of the partnership
in the name of the partnership (unless it had elected early
application of the 1994 Act), but whether that made the new
company liable for the liabilities of the partnership, or could
have had the effect of limiting the liability of the defendant,
would be a different question.

It is often noted that a partnership can be created even in

59 In the action against the lessee that started in 1996, it may have been rele-
vant whether the partnership or the sole partner was the proper plaintiff, but the sole
partner would have been liable either way.
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the absence of a partnership agreement and so one can be a
partner without realizing it. In Hassan v. Zoupounidis,o0 this
happened. A loan was made to three co-owners of a pizza
parlor and one co-owner promised repayment (characterized
by the court as a guarantee). The court found the three co-
owners to be partners of a partnership and therefore each
liable on the debt. Interestingly, the court also found that
there was no consideration for the guarantee given by the one
partner, and therefore he was not liable on the guarantee,
even though he was liable as a partner. This is surely unex-
pected, as the ability of a partnership to obtain credit increas-
es the partnership’s value and thus benefits a partner, in the
same way that it is often the case that shareholders of a close
corporation will be asked to give guarantees of its bank debt.

V. CONCLUSION

Business entities are governed by some very explicit
statutory schemes to which much thought has been given and
it is interesting that Connecticut courts seem to be presented
regularly with gaps or ambiguities in these schemes. These
seem to occur most often where the statutory schemes touch
on other bodies of law, such as jurisdictional issues, choice-
of-law issues, fiduciary duties and creditors’ rights. That is
not surprising, because those most involved in drafting these
schemes tend to be business lawyers rather than litigators.
Also, the decisions discussed above often are arising at early
stages where pleading and jurisdictional issues are more
prevalent.

The number of cases involving non-Connecticut entities

also suggests that particular attention needs to be given to
choice-of-law issues when disputes arise.

60 No. CV 0650023458, 2007 WL 3318280 (Conn. Super. Ct. Nov. 1, 2007).
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DEVELOPMENTS IN CONNECTICUT
CRIMINAL LAW: 2007

By TimoTHY H. EVERETT*

This article reviews some issues of procedural and sub-
stantive criminal law that arose in appellate cases decided by
the Connecticut Supreme and Appellate Courts in 2007. In
2007 the Connecticut Supreme Court decided a total of 47
criminal appeals, the vast majority of which were direct
appeals from judgment after criminal trials, with just a few
cases involving collateral review and other post-judgment
issues such as habeas corpus petitions, motions to correct an
illegal sentence, and new trial petitions. The Supreme Court
issued 36 full opinions and 11 per curiam opinions. The court
sat en banc seven times.! One of the en banc cases, State v.
Lawrence,? generated the year’s sole dissent and also one of
the year’s two concurring opinions.3 The Supreme Court
docket comprised 12 cases brought directly to the court, 10
cases transferred from the Appellate Court4 and 25 cases in

*  Clinical Professor of Law, University of Connecticut School of Law.

I State v. Lawrence, 282 Conn. 141 (2007) (6-1 holding that state constitu-
tional standard for proof of voluntariness of a confession is same as federal prepon-
derance standard); State v. Casiano, 282 Conn. 614, 627-28 (2007) (indigent has
right to appointment of counsel for filing and appeal of a motion to correct sentence
that has a “sound basis”); State v. Saucier, 283 Conn. 207, 217-18 (2007) (affirmed
Appellate Court review of claim regarding state of mind exception to hearsay rule;
clarified standard of review on appeal of hearsay rulings, adopting neither abuse of
discretion nor de novo review, preferring a “more nuanced,” context-sensitive
approach “driven by the specific nature of the claim™); State v. Davis, 283 Conn. 280
(2007) (rejected state constitutional argument for adopting pre-1980 federal “auto-
matic standing” test for challenges to police searches); State v. Brewer, 283 Conn.
352, 360-61 (2007) (no clear violation of the Constitution where trial court gave
Connecticut’s “acquittal first” jury charge relating to lesser included offenses as
requested by trial counsel, who “expressed his satisfaction with that instruction”);
State v. Randolph, 284 Conn. 328 (2007) (consolidated trial at which trial judge
court erroneously instructed jury it could consider evidence from each case in the
other; common scheme or plan exception analyzed); State v. Britton, 283 Conn. 598
(2007) (custody not established to trigger Miranda protections; Golding review
denied to claim that court should not have read charge on aggravating factor for cap-
ital charge to jurors during voir dire).

2 2282 Conn. 141 (2007).

3 Justice Palmer joined the majority opinion in Lawrence but wrote a brief
concurrence. /d. at 184-85. Justice Katz dissented at length. /d. at 185-209.

4 Most of the transfers were initiated by the Supreme Court itself pursuant to
CONN. GEN. STAT. § 51-199( ¢ ) and PRACTICE BOOK § 65-1, but one case was trans-
ferred at the request of the Appellate Court after oral argument in that court; Mead
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which the court certified issues for appeal following decision
by the Appellate Court. In the certified appeals, the Supreme
Court affirmed the Appellate Court decisions 19 times and
reversed six times.

In 2007 the Appellate Court decided 129 direct appeals in
criminal cases and another 53 appeals of claims made for col-
lateral relief stemming from criminal cases (primarily peti-
tions for writs of habeas corpus). Altogether there were 13
dissenting opinions and seven concurring (or partially con-
curring) opinions. The Appellate Court sat en banc only
once, in State v. Flanagan.5 In Flanagan, the court granted
the defendant’s motion for reconsideration and reargument
following a first, split decision by a regular three-judge panel
affirming the judgment.6 In its en banc review, the court
again affirmed, this time in a decision, split 5-4, rejecting the
defendant’s claim that the trial court had violated his consti-
tutional right of self-representation.” Chief Judge Flynn and
Judge Rogers (joined by Judges DiPentima and McLaughlin)
each dissented, with Flynn’s opinion commencing with the
most catching topic sentence of the season: “We are heirs of
Connecticut colonists who distrusted lawyers because so
many from the profession were aligned with King George.”8

v. Commissioner, 282 Conn. 317, 318 n.1, 322 (2007); and one case was transferred
on motion of the defendant; State v. Batts, 281 Conn. 682, 688 n.5 (2007). PRACTICE
Book § 65-2 governs transfers by motion of a party before oral argument in the
Appellate Court and upon the Appellate Court’s own filing “at any time before the
final determination of an appeal” of a ‘“statement of the reasons why transfer is
appropriate[,]” which the Supreme Court will “treat” and “promptly decide” as if it
were a motion to transfer.

5 102 Conn. App. 105 (2007), cert. granted (in part), 284 Conn. 922 (2007).
The certified issue now before the Supreme Court is: “Did the Appellate Court prop-
erly conclude that the trial court did not violate the defendant’s right to self-repre-
sentation?”

6 Previously, a split (2-1) regular panel of the court had reached the same
result, with Judge Dranginis (joined by Judge Bishop) authoring the majority opin-
ion, from which Chief Judge Flynn dissented as to the self-representation issue.
State v. Flanagan, 93 Conn. App. 458 (2006). The en banc panel reconsidered only
the self-representation issue decided by the first panel, and its decision superseded
the panel decision on that issue alone. Flanagan, 102 Conn. App. at 107 n.2.

7 After engaging in mid-trial discussions on the record with the defendant con-
cerning his dissatisfaction with his counsel’s “‘too narrow’” strategy (not to present
defense evidence after the state rested), the trial court ruled that it would neither
allow the defendant to represent himself nor appoint new counsel for him. Flanagan,
102 Conn. App. at 107-11. The defendant ultimately was convicted of conspiracy to
commit assault in the first degree and was acquitted of five other charges.

8 102 Conn. App. at 132 (citing State v. Gethers, 197 Conn. 369, 389 (1985)).

235
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Not surprisingly, the Supreme Court has granted certification
to review the split decision of the en banc court in Flanagan.®

This article attends to some of the more important appel-
late cases decided in 2007 and also calls attention to cases
involving issues of continuing currency in criminal practice.
A number of the “cutting edge” criminal law issues from past
years remain so. For example, the Connecticut Supreme
Court has yet to settle the issue left open in State v. Sawyer,10
i.e., whether the adoption of the Connecticut Code of
Evidence in 2000 removed or left intact the court’s common-
law authority to change rules of evidence.!! Connecticut
courts continue to grapple with novel applications of con-
frontation clause doctrine based on the United States
Supreme Court’s paradigm-shifting decision in Crawford v.
Washington!? in 2004.13 The state Supreme Court in State v.
Bell'4 applied the paradigmatic principles set forth in
Apprendi v. New Jersey!> and held that the defendant had a
Sixth Amendment right to have a jury decide the statutory
facts which mandate an enhanced sentence for a persistent
serious felony offender.!6

A general review of criminal appellate practice in 2007

9  The certified issue is: “Did the Appellate Court properly conclude that the
trial court did not violate the defendant’s right to self-representation?” Flanagan,
284 Conn. 922 (2007).

10279 Conn. 331, n.1 (2006). The issue may be resolved when the court
decides the certified issue in State v. DeJesus, 91 Conn. App. 47 (2005), cert. grant-
ed, 279 Conn. 912 (2006) (““Does this court, or any court, have the authority in light
of the Connecticut Code of Evidence, to reconsider the rule that the introduction of
prior sexual misconduct of the defendant in sexual assault cases, is viewed under a
relaxed standard?’”).

Il See the section, “Setting the Bounds for Evidentiary Review under the
Code: State v. Sawyer,” in last year’s annual review. T.H. Everett, Developments in
Connecticut Criminal Law: 2006, 81 ConN. B. J. 161, 171-75 (2007).

12541 U.S. 36 (2004).

13 See, e.g., State v. Camacho, 282 Conn. 328 (2007); State v. Stenner, 281 Conn.
742 (2007); State v. Ramirez, 101 Conn. App. 283, 287-94 (2007) (Crawford error but
harmless beyond a reasonable doubt), cert. denied, 283 Conn. 909 (2007), cert. denied,
128 S. Ct. 895 (2008); State v. Torelli, 103 Conn. App. 646, 657-58 (2007).

14 283 Conn. 748 (2007).

15530 U.S. 466 (2000).

16 A court is required by the persistent dangerous felony offender statute to
impose an enhanced sentence if “the court is of the opinion that such person’s his-
tory and character and the nature and circumstances of such person’s criminal con-
duct indicate that extended incarceration and lifetime supervision will best serve the
public interest . . . .” CONN. GEN. STAT. § 53a-40(h).
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would be incomplete without mention of personnel changes
on the Supreme Court. Appellate Court Judge Chase Rogers
was sworn in as Chief Justice of the Supreme Court, Justice
David Borden reached the age of mandatory retirement from
the Supreme Court, and Appellate Court Judge Barry
Schaller was appointed to the Supreme Court. Justice
Borden’s retirement bears special recognition. Justice Borden
served as a justice on the Supreme Court from 1990 until
2007 and prior to that served as an original member of the
Appellate Court from the time it was constituted as a consti-
tutional court in 1983. In his last year on the Supreme Court,
Justice Borden continued his career-long drive to clarify
legal doctrine, often doctrine articulated with less than ideal
precision in previous cases.!” Borden’s intellectually keen
presence has been a “given” on the appellate scene in
Connecticut for so long that the vast majority of criminal
lawyers have no experience that pre-dates his elevation from
the Superior Court and some of us are surprised to find no
textual support for our assumption that the Constitution
requires his presence on a reviewing court.!8 Thankfully, like
other retired justices of the Supreme Court, Borden now sits
on panels of the Appellate Court deciding cases and clarify-
ing legal doctrine where appropriate.!9

17 As an appellate judge over the last quarter century, Borden has relentlessly
pressed for articulation of a more consistent, functional, and reasonable body of
state criminal doctrine, by disentangling inconsistencies in received doctrine and by
clarifying the formal nature of a given legal rule, often aided by a functional analy-
sis of the underlying purpose of the rule. For example, in State v. Randolph, 284
Conn. 328, 338-68 (2007), Justice Borden writing for the court seized “this oppor-
tunity to analyze carefully our jurisprudence concerning the admissibility of evi-
dence of uncharged misconduct offered to establish the existence of a common
scheme or plan in nonsex crime cases, and to clarify the principles that govern our
review.” Id. at 342. Randolph typifies the depth of analysis for which Borden is
known. Interestingly, even in this particular subset of evidentiary law, Borden has a
history of probing for the factors that most accurately reflect the proper and improp-
er role of uncharged misconduct evidence in a criminal case. See State v. Mooney,
218 Conn. 85, 125-32 (1991); State Morrell, 7 Conn. App. 75 (1986).

18 While the text of the state constitution does not mention him by name, it is
very likely that the drafters of the 1982 amendment creating the Appellate Court
simply believed it unnecessary to state such an obvious proposition. See ART. V,
CONN. CONST. of 1965 (as amended by Articles XX (1982) and XXV (1986)).

19 However, Justice Borden is wary of instances where a desire to clarify the
law for future application leads a reviewing court to breach what he sees to be the
proper bounds of its judicial authority. In State v. Jackson, 283 Conn. 111 (2007), he
candidly, and ruefully, illustrated his view on those bounds with an example from a
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I. POLICE INVESTIGATIONS:
CONFESSIONS AND SEARCH AND SEIZURE DOCTRINE

Reviewing courts in 2007 decided confessions cases
involving due process, Miranda, and right to counsel con-
straints on police interrogation of criminal suspects and
defendants. In the leading due process case, State v.
Lawrence,?9 the Supreme Court rejected the defendant’s
argument that his confession to ownership of cocaine seized
by the police during a search of his home was coerced from
him by a police threat to have the Department of Children
and Families remove his children and grandchildren from his
home unless he confessed.2! Justice Borden wrote the opin-
ion of the court, rejecting the defendant’s argument that his
confession was inadmissible under the federal constitution
and affirming the trial court’s conclusion that the state had
proven by a preponderance of evidence that the defendant
confessed voluntarily despite the defendant’s insistence in
his testimony at the suppression hearing that the police had
threatened him.22 On appeal the defendant’s second constitu-
tional argument was that the court should overrule its decade-
old holding, in State v. James,?3 in which the court had held
that the state constitutional standard for establishing the vol-
untariness of confessions is the same as the federal prepon-
derance standard.24 The court rejected the defendant’s invita-
tion to overrule James and to adopt a state constitutional rule

recent opinion of the court, written by him, in which the court overstepped those
bounds: “I do not think that this court should . . . be in the business of drafting spe-
cific instructions for trial courts. We do our appellate job better by doing what we
ordinarily do, namely, reviewing instructions given by trial courts in the context of
specific cases and deciding whether they meet the specific legal challenge present-
ed by the parties . . . In this connection, I acknowledge that this court, in an opin-
ion that I authored for the court, did draft specific instruction language in State v.
Ledbetter, 275 Conn. 534, 579-80, 881 A.2d 290 (2005), cert. denied, 547 U.S.
1082, 126 S. Ct. 1798, 164 L. Ed. 2d 537 (2005). In hindsight, I think that this was
unwise, and was proven to be so by the fact that, immediately upon the release of
that opinion, we were required to issue a replacement page in that opinion amend-
ing the previously approved instruction.” (Emphasis added.) State v. Jackson, 283
Conn. at 128-29 (2007) (Borden, J., concurring).

20 282 Conn. 141 (2007).

21 Id. at 144-51.

22 Jd. at 145-58.

23 237 Conn. 390, 412-36 (1996).

24 Lawrence, 282 Conn. at 145, citing James, 237 Conn. at 412-36.
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that would have required the government to prove voluntari-
ness beyond a reasonable doubt.25

Justice Katz dissented in Lawrence on the state constitu-
tional issue,26 declaring that the stare decisis strength of
James could not withstand the “‘lessons of experience’”’27 to
be derived from numerous instances of exoneration of per-
sons by DNA evidence and by other means, many of which
were attributable to false confessions and police coercion.28
Katz pointed out that the underlying concern in modern fed-
eral constitutional voluntariness doctrine is to determine
whether a confession was coerced, but that the singular con-
cern with coercion represents a narrowing of purpose from
previous federal doctrine which also represented ‘“‘the notion
that the purpose of a voluntariness hearing was to enhance
the reliability of jury verdicts.”29 In a brief concurrence in
which he joined the majority opinion, Justice Palmer
declared strong reasons why the legislature would be well-
advised to change the law governing police interrogation in
Connecticut, especially when a suspect is young or suffers
from a mental disability:

I write separately wrote only to underscore that, to the extent
that false confessions have led to a number of wrongful con-

25 Id. at 158-77.

26 Id. at 185-209.

27 Id. at 187 (quoting from Justice Brandeis’s dissent in Burnet v. Coronado
Oil & Gas Co., 285 U.S. 393, 406-10 (1932), part of which declares, “[I]n cases
involving the Federal Constitution, where correction through legislative action is
practically impossible, this Court has often overruled its earlier decisions. The Court
bows to the lessons of experience and the force of better reasoning, recognizing that
the process of trial and error, so fruitful in the physical sciences, is appropriate also
in the judicial function.” Id. at 406-07).

28 Justice Katz wrote: “Recent studies demonstrating the significant role of
admissions of involuntary and false confessions in wrongful convictions in this
country provide compelling evidence that our conclusion in James as to the admis-
sibility of confessions fails to promote just verdicts. Therefore, stare decisis should
not control our decision in this case.” Lawrence, 282 Conn. at 188. Justice Katz
relied on information on exoneration and false confessions gathered by the national
Innocence Project and other groups and in journal articles. Id. at 188-91 (including
case profiles and other information about persons exonerated following conviction
in Connecticut’s courts; see id. at n.3 (naming Mark Reid, James Tillman, Lawrence
Miller, and Ricky Hammond)).

29 Id. at 194-95 (discussing the paradigm differences between the purposes of
voluntariness doctrine stated in Jackson v. Denno, 378 U.S. 368 (1964), and the
more limited purpose recognized in Lego v. Twomey, 404 U.S. 477 (1972)).
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victions across the United States, our legislature is free to
enact legislation requiring police to videotape confessions
whenever it is reasonably feasible to do so. Although valid
reasons may exist not to impose such a requirement on the
police, there can be little doubt that recording confessions
would dramatically reduce, if not eliminate, any possible
likelihood of an erroneous conviction predicated on an invol-
untary confession. Indeed, videotaping confessions would
greatly aid both the trial court and the jury in evaluating the
voluntariness and, ultimately, the reliability, of those confes-
sions.30

Justice Palmer agreed with Justice Katz that “the risk of a
false confession is appreciably greater in cases of juveniles and
persons with mental disabilities.””3! Because such persons are
“especially vulnerable to police overreaching” and may be
“more likely than others to confess falsely” even without
police coercion, Palmer declared that “videotaping confessions
by such persons would serve an especially salutary purpose.’32

In State v. Britton,33 an en banc Supreme Court upheld the
trial court’s determination that the defendant’s statements to
the police in the absence of Miranda warnings were admissi-
ble at trial because he was not in custody when he remained
with local and state police at the New London police depart-
ment for questioning after he had voluntarily gone there at
the request of police so that they could take his palm prints.
The Supreme Court noted that the defendant contested only
the legal conclusion of the trial court, not the facts found by
the trial court at the suppression hearing, including that the
police “‘repeatedly” told the defendant (“suspect™) that he
was not under arrest and was free to leave.34 In Srate v.
Stenner,35 the Supreme Court concluded that the trial court

30 Id. at 185.

31 Id.

32 Id.

33 283 Conn. 598 (2007).

34 Id. at 603-05. The defendant’s argument on appeal was that the “trial court
took a limited view of the facts and failed to consider the totality of the circum-
stances.” Id. at 605. The Supreme Court conducted an independent review of the
record, including “scrupulous examination of the transcripts of the suppression hear-
ing and the trial court’s ruling” before finding that the defendant had failed to carry
his burden of proving custody, which would “trigger” Miranda’s protections appli-
cable to custodial interrogations. /d. at 605-12.

35 281 Conn. 742 (2007).



180 CONNECTICUT BAR JOURNAL [Vol. 82

properly admitted into evidence the defendant’s inculpatory
statement made in an Arizona jail in the absence of counsel
during a visit from a Connecticut detective and an inspector
from the state’s attorney’s office after they informed the
defendant that the state had obtained a warrant for his arrest
for murder and showed him a copy of the warrant.3¢ On
appeal the defendant conceded that his federal Sixth
Amendment right to counsel was not triggered by the
issuance of the warrant,37 but argued that his state constitu-
tional right to counsel had been triggered. The Stenner court
rejected the defendant’s claim, holding that under
Connecticut law the right to counsel “is triggered at the same
time as the right to counsel afforded by the sixth amend-
ment[,]” namely when adversary judicial criminal proceed-
ings actually begin with the defendant’s arraignment in court
on a filed information.38

In State v. Edman,® the Supreme Court affirmed the
Appellate Court’s 2005 decision reversing the defendant’s
narcotics convictions on the grounds that the judge who
issued a search warrant for the defendant’s home had a per-
sonal relationship with the defendant that prevented him from
fulfilling the federal and state constitutional requirements that
warrants be issued by a neutral and detached magistrate.40 In
State v. Batts,*! the Supreme Court held that the trial court
correctly denied the defendant’s claim that the police acted
unreasonably in approaching his already stopped car to con-
firm or dispel an officer’s suspicion that the defendant was
driving while his license was suspended, discerned the smell
of marijuana, asked for and obtained the defendant’s marijua-

36 Id. at 758-59.

37 Id. at 758 n.19. The defendant’s concession regarding any federal constitu-
tional claim was necessitated by the Supreme Court’s 2006 decision in State v.
Pierre, 277 Conn. 42, cert. denied, 126 S. Ct. 2873 (2006). The Stenner court noted
that appropriate briefing and analysis using the factors set forth in State v. Geisler,
222 Conn. 672, 684-86 (1992), gave the court the opportunity to decide the state
constitutional issue left undecided in Pierre, i.e., “the point at which, under article
first, § 8, of our state constitution, the right to counsel attaches.” Stenner, 281 Conn.
at 761 n.21.

38 Id. at 765-67.

39 281 Conn. 444 (2007).

40 Jd. at 464-66.

41 281 Conn. 682 (2007)
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na, and then arrested him.42 Further, the court rejected the
defendant’s claim that the arresting officer’s suppression hear-
ing testimony and representations in an affidavit in support of
a warrant to search the defendant’s apartment after his arrest
were sufficiently inconsistent so as to require an evidentiary
hearing under the Franks exception to the rule that a warrant’s
validity is to be determined by reviewing the “four corners™ of
the warrant without taking extrinsic evidence.#3 The court
also conducted a four corners review and found no error.44

In State v. Davis,#5 the Supreme Court sitting en banc
unanimously rejected the defendant’s claim that the state
constitution embraces the “automatic standing rule” that once
was part of Fourth Amendment doctrine but was put aside by
the United States Supreme Court in recognition that the doc-
trine of Simmons v. United States*6 makes the automatic
standing rule unnecessary.#’ For the court Justice Palmer
applied Geisler factorial analysis and concluded that none of
the six Geisler factors favored the defendant’s position.48

In State v. Browne,*9 the Appellate Court in a split decision
found that the defendant’s motion to suppress should have
been granted because the evidence seized by warrant was not
listed among the items for which the warrant gave authority to
search. The majority opinion, written by Judge Berdon, found
the particularity requirement of the Fourth Amendment war-
rant guarantee was violated because the warrant listed cocaine
and crack, but not marijuana. The supporting application for
the warrant named only marijuana and the police intended
only to search for marijuana. The majority declared: “This
warrant, on its face, simply did not describe the property

42 Id. at 686,690, 692-94.

43 Id. at 694-99. Franks refers to Franks v. Delaware, 438 U.S. 154 (1978). The
Batts court declined to revisit its decision in State v. Glenn, 251 Conn. 567 (1999),
to follow “the Franks standard as a matter of state constitutional law.” Batts, 281
Conn. at 695, n.7.

44 Id. at 699-706.

45 283 Conn. 280 (2007).

46390 U.S. 377, 394 (1968).

47 The Davis court painstakingly traces the development of the federal auto-
matic standing rule and its demise as Fourth Amendment doctrine. 283 Conn. at
294-303.

48 Id. at 305-24.

49 104 Conn. App. 314, cert. granted, 285 Conn. 903 (2007).
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sought, and we hold that it is invalid.”50 The police officer
who drafted the warrant application testified that he did so by
computer using the “cut and paste’ function, taking language
from the text of a warrant in another case.5! The majority
noted that the particularity requirement applies to the warrant
itself, not merely the supporting documents.52 The majority
rejected the state’s alternate “‘plain view” argument because
the police were not legally on the premises that they searched,
given that the warrant was not supported by probable cause to
search for cocaine and crack and it did not authorize a search
for marijuana. Concluding his energetic dissent,>3 Judge
Gruendel declared: ““To invalidate a warrant premised upon an
application and affidavit that detailed the possession and sale
of marijuana by the defendant but, due to typographical error,
mistakenly referenced cocaine is the quintessential exaltation
of form over substance and is inconsistent with a practical
application of the particularity clause.”>4 The Supreme Court
has granted certification to review.>5

In State v. Jenkins,56 a split panel of the Appellate Court
reversed the trial court’s denial of a motion to suppress, con-
cluding: “that the defendant was unlawfully detained, that his
consent to search the vehicle was tainted by that illegal
detention and that the state failed to purge the taint of the ille-
gal detention. For those reasons, the evidence procured
through the defendant’s consent should have been sup-
pressed.”>7 As this author is appellate counsel for the defen-
dant and the case is now before the Supreme Court, it is not
appropriate to comment further on the case.

50 Id. at 318.

51 Id. at 317 n. 3.

52 Id. at 318-19.

53 Id. at 321-45.

54 Id. at 345.

55 285 Conn. 903 (2007) (“Whether the Appellate Court correctly determined
that the trial court improperly denied the defendant’s motion to suppress evidence
seized pursuant to a search warrant?”).

56 104 Conn. App. 417 (2007), cert. granted, 285 Conn. 809 (2008).(certified
for review: “Did the Appellate Court correctly determine that the trial court improp-
erly denied the defendant’s motion to suppress?”’)

57 Id. at 424. The majority did not reach the defendant’s other three claims:
“that . . . (2) the state failed to establish that he actually consented to the search of
the vehicle, (3) any consent to search was not given voluntarily and (4) any consent
to search was obtained by a violation of the Connecticut constitution by the police
improperly converting a traffic stop into a criminal investigation.” Id. Judge Schaller
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II. TRIAL PRACTICE AND PROCEDURE:
PLEA BARGAINING, TRIAL PROOF,
AND JURY INSTRUCTIONS ON OFFENSES AND DEFENSES

The Supreme Court decided two cases of importance
involving the law governing plea bargaining and the enforce-
ability of promises leading to bargained-for guilty pleas.
Justice Palmer wrote both decisions. In State v. Rivers,58 the
defendant and the state entered into a written plea and coop-
eration agreement under which the defendant promised to
plead guilty to kidnapping in the first degree and to cooperate
with the state in exchange for sentencing considerations.
Performing under the agreement, the defendant gave a taped
statement to the police and later testified consistently with
that statement at a probable cause hearing, which resulted in a
charge of murder against a co-defendant. At the co-defen-
dant’s trial though, on advice of counsel, the defendant
invoked his Fifth Amendment privilege and refused to testify.
The state declared the plea and cooperation agreement “‘null
and void” and charged the defendant with offenses, including
felony murder, that would have been barred under the terms
of the agreement. The trial court denied the defendant’s
motion in limine, which asserted that his performance under
the agreement barred the state from using his police statement
and his probable cause hearing testimony at trial on the new
charges. The trial court also denied a later motion to dismiss
all the added charges, which again hinged upon whether the
defendant had performed or breached his promises under the
agreement. The defendant then pleaded nolo contendere to the
felony murder charge, conditional on obtaining appellate
review of the trial court’s ruling denying his motion to dis-
miss.5® According de novo review to the denial of the motion
to dismiss®® and regarding the plea agreement as a contract

in dissent rejected all the defendant’s state and federal constitutional arguments
either on their merits or for lack of adequate trial preservation and appellate brief-
ing. Id. at 437-57.

58 283 Conn. 713 (2007).

59  See CONN. GEN. STAT. § 54-94a.

60  Rivers, 283 Conn. at 723-24 (“Because a motion to dismiss effectively chal-
lenges the jurisdiction of the court, asserting that the state, as a matter of law and
fact, cannot state a proper cause of action against the defendant, our review of the
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involving the defendant’s waiver of fundamental constitutional
protections, the Supreme Court noted that the state’s “superior
bargaining power”” means that it bore a special burden of clar-
ity regarding the terms of the agreement:
the state, as the drafting party wielding disproportionate
power, must memorialize any and all obligations for which it
holds the defendant responsible, as well as all promises that
it has made for the purpose of inducing the defendant to
cooperate. The terms of the agreement should be stated clear-
ly and unambiguously, so that the defendant, in assenting to
waive certain fundamental rights, knows what is expected of
him and what he can expect in return. Likewise, such clarity
ensures that the state knows what it may demand of the
defendant and what it is obligated to provide in exchange for
the defendant's cooperation. . . . Indeed, a majority of the fed-
eral Circuit Courts of Appeals follow similar rules, constru-
ing ambiguity in plea agreements against the government.6!
The Supreme Court rejected the state’s argument that the
written agreement contained an implicit promise to be a
“‘witness at any trial’” because the written agreement only
addressed the defendant’s obligation to be truthful “‘in the
event [the defendant] becomes a witness’” and because “we
must construe ambiguous language against the state[.]’62 The
Rivers court reversed the judgment and remanded with an
order that the defendant’s motion to dismiss be granted and
an order for specific performance of the plea agreement.63 In
so doing, the court articulated a rule to govern agreements to
testify in Connecticut:
in light of the fundamental nature of an obligation to testify in
the context of a cooperation agreement, we expect and require
that, when the government intends for a cooperating defen-
dant to testify, it will include such an explicit requirement in
the agreement. [Citation®4] Unless a plea agreement contains

court’s legal conclusions and resulting denial of the defendant’s motion to dismiss
is de novo.” (citing State v. Haight, 279 Conn. 546, 550 (2006)).

61  [Citations omitted] Rivers, 283 Conn. at 726.

62 Jd. at 729.

63 Id. at 734.

64 The Rivers court cited Connecticut precedent for such a rule of construction:
“See State v. Nelson, 23 Conn. App. 215, 219, 579 A.2d 1104 (“[I]t was incumbent
upon the state to enunciate what was and was not covered by the [plea] agreement
lest the defendant be allowed to go to plea under the impression that the criminal
portion of this tragic episode was closed. If the state was reserving a right to repro-
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an explicit provision requiring that a defendant fulfill a sub-
stantial obligation such as testifying, this court will not require
the defendant to do so. Likewise, the state may not claim
retroactively that a particular act or omission of a defendant
constituted a breach of an agreement when the language of the
agreement does not prohibit such an act or omission.6>
In the second plea bargaining case, Orcutt v. Commis-
sioner,% the Supreme Court upheld a habeas court’s order of
relief for a petitioner who established that he received a sen-
tence that violated his “right to be sentenced in accordance
with the terms of his plea agreement as mandated by
Santobello v. New York, 404 U.S. 257 (1971).67 The court
found that the habeas court had properly held that the peti-
tioner was entitled to a sentence that would fulfill “the actual
intent of the parties to the plea agreement” as to the length of
time he was actually to serve in prison, as it was a benefit for
which the defendant had bargained with the state in exchange
for his guilty plea.68 While recognizing that a criminal defen-
dant is normally expected to raise a Santobello claim on direct
appeal or by way of a motion to correct an illegal sentence,%
the court found that the habeas court, in reaching the merits of
the claim, had impliedly found that the defendant had not pro-
cedurally defaulted; the court also found that the respondent-
appellant’s failure to seek articulation by the habeas court
deprived the Supreme Court of an adequate record from
which to conclude otherwise.’0 The Orcutt court did agree
with the respondent, however, that the habeas court should
have ordered that the petitioner be resentenced by the trial
court, instead of resentencing the petitioner itself.

secute in the event of the victim's death, it could have, and should have, said so. It
did not even remotely imply that this was its intent.”), cert. denied, 216 Conn. 826,
582 A.2d 205 (1990), cert. denied, 499 U.S. 922, 111 S. Ct. 1315, 113 L. Ed. 2d 248
(1991).” Rivers, 283 Conn. at 730.

65  Rivers, 283 Conn. at 729-30.

66 284 Conn. 724 (2007).

67  QOrcutt, 284 Conn. at 727.

68 Id. at 742. As in Rivers, the Orcutt court cited the Appellate Court’s decision
in State v. Nelson, 23 Conn. App. 215, 219, cert. denied, 216 Conn. 826 (1990), cert.
denied, 499 U.S. 922 (1991),as supporting local precedent for enforcing a defen-
dant’s right to the benefit promised by the state in a plea agreement.

69 Orcutt, 284 Conn. at 733, citing Cobham v. Commissioner, 258 Conn. 30,
38 (2001). See PRACTICE BOOK § 43-22 (motion to correct illegal sentence).

70 Id. at 737-39, n.25.
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The Supreme Court decided a number of cases that
required review of constitutional and statutory challenges to
the government’s burden of proof for particular offenses and
defenses. Justice Katz wrote an important opinion in State v.
Bell,7! a case in which the court analyzed the statute defining
persistent dangerous felony offender liability as it is affected
by Apprendi v. New Jersey,’2 a seminal United States
Supreme Court case’3 decided in 2000, which that court has
illuminated in later cases.’4 Applying Apprendi, the Bell
court held that, absent waiver, a defendant has a right to have
a jury, not the sentencing judge, make any findings that are
critical to the legislature’s prescription of an enhanced penal-
ty for a persistent dangerous felony offender under General
Statutes sections 53a-40(b) and 53a-40(h).7> Jurispruden-
tially, Bell represents our Supreme Court’s first major appli-

71 283 Conn. 748 (2007).

72530 U.S. 466 (2000).

73 The Bell court wrote: “the issue we must determine is whether the trial court
violated the dictates of Apprendi v. New Jersey, 530 U.S. 466 (2000), and its proge-
ny when it imposed the sentence enhancement after its determination ‘that [the
defendant's] history and character and the nature and circumstances of [his] crimi-
nal conduct indicate that extended incarceration and lifetime supervision will best
serve the public interest . . . .” General Statutes § 53a-40 (h).” The Bell court set forth
the Apprendi holding: “‘Other than the fact of a prior conviction, any fact that
increases the penalty for a crime beyond the prescribed statutory maximum must be
submitted to a jury, and proved beyond a reasonable doubt. With that exception, we
endorse the [following rule] . . . “[I]t is unconstitutional for a legislature to remove
from the jury the assessment of facts that increase the prescribed range of penalties
to which a criminal defendant is exposed. It is equally clear that such facts must be
established by proof beyond a reasonable doubt.””” Bell, 283 Conn. at 788 (quoting
Apprendi, 530 U.S. at 490).

74 Justice Katz’s opinion reviews the major cases that have illuminated the
boundaries the Sixth Amendment jury guarantee in light of Apprendi. See Bell, 283
Conn. at 788-99 (discusses “‘evolving legal landscape” post-Apprendi, including
Ring v. Arizona, 536 US. 584 (2002); Blakely v. Washington, 542 U.S. 296 (2004);
United States v. Booker, 543 U.S. 220 (2005); and Cunningham v. California, 549
U.S. 270 (2007)).

75 CONN. GEN. STAT. § 53a-40(h) provides in pertinent part: “When any person
has been found to be a persistent dangerous felony offender, and the court is of the
opinion that such person’s history and character and the nature and circumstances
of such person’s criminal conduct indicate that extended incarceration and lifetime
supervision will best serve the public interest, the court, in lieu of imposing the sen-
tence of imprisonment authorized by section 53a-35 . . . or authorized by section
53a-35a . .. shall sentence such person to a term of imprisonment of not more than
forty years and, if such person has, at separate times prior to the commission of the
present crime, been twice convicted of and imprisoned for any of the crimes enu-
merated in subdivision (2) of subsection (a) of this section, sentence such person to
a term of imprisonment of not more than life.” (Emphasis added.)
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cation of the Apprendi line of cases.’6 Other Apprendi chal-
lenges to Connecticut practices and procedures’’ can be
expected in cases involving other subsections of the pre-2008
persistent offender statute and other statutes prescribing
enhanced penalties under prescribed certain conditions.78
The Bell opinion, however, provided a practical primer on
how the legislature may draft statutes constitutionally so as to
not to run afoul of Apprendi and its progeny.”®

In State v. Heinemann,80 the court rejected the defendant’s
claim that he was entitled to have his jury instructed to con-
sider his age,*“specifically, the level of maturity, sense of
responsibility, vulnerability and personality traits of a sixteen
year old, when it decided his defense of duress.” After ana-
lyzing the subjective and objective components of
Connecticut’s statutory defense of duress8! and its Model

76 There have been only a few cases so far in which Connecticut courts have
tangled with the scope of the Apprendi ruling. See, e.g., State v. Fagan, 280 Conn.
69, 101 n.23 (2006) (Apprendi inapplicable, but harmless error even if applicable),
but see id. at 108-25 (Vertefeuille, J., dissenting) (Apprendi error); State v. Rizzo,
266 Conn. 171, 229 n.33 (2003); State v. Pierce, 69 Conn. App. 516 (2002) (predi-
cate for sex offender registration requirement not sentence enhancement finding
subject to Apprendi), rev’d on other grds., 269 Conn. 442 (2004).

77 See also State v. Myers, 101 Conn. App. 167, cert. granted, 283 Conn. 906
(2007). In Myers, the Appellate Court found that it was plain error for a trial court
to sentence a repeat drug offender to an enhanced penalty without a guilty plea or
trial on the part B information against him. /d. at 181-86. The case is now on review
for that issue in the Supreme Court.

78 CONN. GEN. STAT. § 53a-40 (rev. 2007) covered six categories of persistent
offenders and authorized enhanced penalties for each, while mandating an enhanced
penalty only for two of the categories. Contrast use of word “shall” in Subsections
(h) and (i) with use of the word “may”’ in Subsections (j), (k), (1) and (m). All six cat-
egories, though, present Apprendi problems, to the extent that each makes a sentenc-
ing court’s opinion the critical feature that triggers availability of an enhanced sen-
tence in lieu of the sentence otherwise authorized for the offense for which the defen-
dant was tried and convicted by a jury. The legislature in a special session in January,
2008, removed the judicial opinion language in the statute that implicated Apprendi.
See January Special Session, Public Act 08-01, section 7 (effective from passage).

79 For example, the court explained: ““§ 53a-40 (h) is unconstitutional, to the
extent that it does not provide that a defendant is entitled to have the jury make a
‘required finding [that] expose[s] the defendant to a greater punishment than that
authorized by the jury's guilty verdict . . . .” Apprendi v. New Jersey, supra, 530 U.S.
494. . . . Undoubtedly, if the phrase ‘the court is of the opinion that” was excised, §
53a-40 (h) would avoid the Apprendi problem.” Bell, 283 Conn. at 810-11. In
January 2008, the legislature followed through, removing “the court is of the opin-
ion that . . . ” language from subsections (h) through (1) of CONN. GEN. STAT. § 53a-
40 and also removing similar language from CONN. GEN. STAT. §§ 53a-40a, 53a-40d,
53a-40f, and 53a-300. See Jan. Spec. Session P.A. 08-01, Sec. 7 and 8.

80 282 Conn. 281 (2007).

81 See CONN. GEN. STAT. § 53a-14.
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Penal Code genesis, and even while acknowledging that
research on brain development appears to support differenti-
ating between the criminal responsibility of adults and young
offenders,82 the court declined to “usurp” the legislature’s
“broad authority . . . in determining the types and limits of
punishment for crimes.”83

Differential treatment of conduct as a function of the age
and special status of the persons involved was at the heart of
state and federal constitutional issues resolved against the
defendant by an unanimous, en banc panel of the Supreme
Court in State v. McKenzie-Adams.84 The defendant, a
school teacher, challenged his conviction of thirteen counts
of sexual assault in the second degree for engaging in con-
sensual sexual intercourse with two students at his school,
each over sixteen years of age, normally the age of consent.
However, the victims’ ages and consents did not spare the
defendant criminal liability under General Statutes section
53a-71(a)(8), which proscribes sexual intercourse between
“an actor [who] is a school employee and . . . a person who
is a student enrolled in a school in which the actor works or
a school under the jurisdiction of the local or regional board
of education which employs the actor . . . ” For the court,
Justice Borden rejected the defendant’s facial and as-applied
challenges to the statute predicated on a claim that he had
“the right to engage in noncommercial consensual sexual
intercourse with individuals over the age of consent.”85 The
court held, “We need not decide whether a fundamental right
of sexual privacy exists generally because we agree with the
state that, even if such a right exists, it does not protect sex-

82 The court wrote: “We acknowledge the defendant’s plea, acknowledge that
juveniles often have more immature decision-making capability and recognize the
literature supporting the notion that juveniles are more vulnerable to all sorts of
pressure, including, but not limited to, duress. The flaw with the defendant’s pro-
posal, however, is that, carried to its logical conclusion, it essentially would require
this court to rewrite the entire Penal Code, crimes and defenses, to necessitate con-
sideration of the age of young offenders for the ultimate purpose of defining their
culpability based on their vulnerability and susceptibility to negative influences and
outside pressures.” Id. at 308-09.

83 Id. at 310-11.

84 281 Conn. 486-544 (2007).

85 Id. at 498.
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ual intimacy in the context of an inherently coercive rela-
tionship, such as the teacher-student relationship, wherein
consent might not easily be refused.”86

In reaching that conclusion, the court looked at the princi-
ples animating two United States Supreme Court’s decisions
on sexual privacy, first, Bowers v. Hardwick8’ in 1986, and,
second, Lawrence v. Texas,®8 the 2003 case that overruled
Bowers. In McKenzie-Adams, the court framed the issue
decided in Lawrence to have been “whether freely consent-
ing adults have a liberty interest in intimate personal rela-
tionships fostered in the privacy of their own home.”89
Relying on the Lawrence court’s distinction between a case
involving two adults engaged in sexual practices “‘with full
and mutual consent from each other’” and a case involving
minors or “persons who might be injured or coerced or who
are situated in relationships where consent might not easily
be refused[,]’’90 the McKenzie-Adams court reasoned that
the defendant’s sexual conduct with his students was outside
the ambit of protected private conduct recognized in
Lawrence.®! Finding strict scrutiny constitutionally unneces-
sary, the court applied the rational basis test and upheld the
sexual assault statute based on its rational relation to the gov-
ernment’s “legitimate interest in promoting a safe school
environment.”92 Finally, the court rejected the defendant’s
separate argument that “the state constitution confers a fun-
damental right of sexual privacy on an elementary or sec-
ondary schoolteacher to engage in consensual sexual inter-
course with students over the age of consent enrolled in the

86 Id. at 498-99.

87 478 U.S. 186 (1986).

88 539 U.S. 558 (2003).

89 McKenzie-Adams, 281 Conn. at 504, citing Lawrence v. Texas, 539 U.S. at 567.

9  McKenzie-Adams, 281 Conn. at 505-06, quoting Lawrence v. Texas, 539
U.S. at 578.

91 “Accordingly, the right of sexual privacy purportedly delineated in
Lawrence would not apply to the circumstances of the present case.” McKenzie-
Adams, 281 Conn. at 507. Based on its conclusion that the conduct for which the
defendant was prosecuted was not protected by a federal constitutional right of sex-
ual privacy, the court rejected the predicate for the defendant’s as-applied, facial,
and overbreadth claims. See id. at 499-500 and note 10.

92 281 Conn. at 506-07.
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school system in which the teacher is employed.”93

McKenzie-Adams was also one of several cases that
required review of the evidentiary principles governing the
admissibility of uncharged misconduct as proof of a common
scheme or plan despite the general rule that uncharged mis-
conduct is inadmissible.%4 Issues concerning the common
scheme or plan exception arise unidirectionally when the
state offers uncharged misconduct evidence as part of its
proof of a charged offense. Issues concerning the common
scheme or plan exception also arise, one might say, recipro-
cally, in cases, such as McKenzie-Adams and State v.
Randolph,%5 involving consolidation of cases against a defen-
dant at a single trial. A trial court’s decision to consolidate
cases must take account whether the evidence against the
defendant from one case to the other is “cross admissible.”96
If the evidence is not cross admissible, fair consolidation of
cases depends on whether the trial court can give a caution-
ary instruction to the jury adequate to to ensure that the jury

93 Id. at 515. The court reached this conclusion by using the factorial analysis
set forth in State v. Geisler, 222 Conn. 672, 684-86 (1992). Five of the Geisler fac-
tors (federal precedent, textual approach, Connecticut precedent, sister state prece-
dent, economic/sociological considerations) favored the state’s position. McKenzie-
Adams, 281 Conn. at 510-15. The remaining factor, the historical approach, was
“neutral” in light of the lack of “any relevant evidence of the intent of our constitu-
tional forebears with respect to the right of privacy.” Id. at 511.

94 McKenzie-Adams, 281 Conn. at 515-533 (cases brought on behalf of two
complainants properly consolidated where each gave evidence that would be admis-
sible to prove common plan or scheme if tried separately; uncharged misconduct
evidence from a third person also properly admitted); State v. Jacobson, 283 Conn.
618, 627-40 (2007) (affirmed multiple convictions of sexual assault and risk of
injury to a child where uncharged misconduct evidence relating to a third young
male was admissible to show common scheme or plan; Appellate Court had previ-
ously ruled admission of the evidence to be error, but not to necessitate new trials);
State v. Randolph, 284 Conn. 328, 334-68 (reversals ordered where, at consolidated
trial of two cases stemming from two discrete robbery scenarios, one including a
felony murder, the trial court erred in authorizing the jury to consider evidence from
each case in deliberating upon the other).

95 284 Conn. 328 (2007).

96 Randolph, 284 Conn. at 338-39 (“if evidence of a defendant’s uncharged
misconduct is cross admissible to establish a common scheme or plan, then separate
trials ordinarily would afford the defendant no significant benefit and the trial court’s
joinder of the offenses for a single trial will not result in substantial prejudice.”), cit-
ing, inter alia, McKenzie-Adams, 281 Conn. at 527. The Appellate Court in State v.
Carty, 100 Conn. App. 40, 44-48 (2007), held that consolidation of two distinct rob-
bery charges did not prejudice the defendant where evidence of each would have
been cross admissible to prove identity if separately tried because “the two robberies
were unique enough to have been considered a signature offense.” Id. at 47.
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will not use evidence from either case to decide the other.97

Justice Borden’s opinion for the court in State v. Randolph
first synopsizes Connecticut evidentiary doctrine governing the
admissibility of uncharged misconduct evidence,8 then com-
mences a painstakingly thorough analysis of the proper use of
common scheme and plan evidence, with a focus on its use in
cases not involving sex crimes. This effort is extraordinary, and
altogether consistent with Borden’s long history of pressing to
improve upon the logic, clarity, and precision with which the
principles governing uncharged misconduct law have been
articulated by our reviewing courts.®® Borden observes that the
type of crime charged is a factor that changes the standard “by
which the admissibility of evidence of uncharged is conduct is
measured[.]”100 A “liberal standard” applies in cases “when a
defendant is charged with a sex crime and evidence of
uncharged sexual misconduct is offered to establish that the
defendant had a common scheme or plan to engage in sex
crimes.” 101 By contrast, a “more stringent standard” applies in
“cases that do not involve sex crimes.”102 Borden writes,
“although we have been consistent in our application of this
stringent standard, we have been inconsistent in our articulation
and explanation of the principles that guide our analysis.””103

97 Randolph, 284 Conn. at 362-63, 368 (discussing “circumstances in which
the jury is capable of assessing the merits of each case fairly and independently in
accordance with the trial court’s cautionary instructions.” /d. at 362).

98 Id. at 339-41.

99  For example, in State v. Murrell, 7 Conn. App. 75, 83 (1986 ), for the
Appellate Court Judge Borden closely analyzed the functional similarities and legal
differences between prior misconduct evidence offered to prove identity and such
evidence when offered to prove common scheme or plan. /d. at 83-84. See also State
v. Mooney, 218 Conn. 85, 132 n.35 (1991) (Borden, J.) (recognizing a “concern” in
Murrell with prejudicial use of common scheme evidence to prove identity). In
Murrell, Borden wrote that “the common scheme or system of criminal activity
exception is woven of several separate but related strands . . . .” Id. at 84. The opin-
ion described six different “strands”with the view that such “categorization” would
help to “minimize the evidentiary risks which inhere in an otherwise mechanical test
of admissibility.” Id. at 87.

100 [d. at 340.

101 [d. at 341. See also McKenzie-Adams, 281 Conn. at 516 n.17 (declining
defendant’s “invitation” to replace recently reaffirmed liberal rule with “a more
restrictive standard for the admission of evidence of uncharged misconduct to estab-
lish a common scheme or plan in sexual assault cases.” (citing State v. Sawyer, 279
Conn. 331, 332 n.1 (2006)).

102 Jd. at 340-41.

103 [d. at 341, citing State v. Murrell, 7 Conn. App. 75, 83 (1986).



192 CONNECTICUT BAR JOURNAL [Vol. 82

Justice Borden’s analysis “reveals the existence of two separate
and distinct categories of cases in which we have applied the
common scheme or plan exception.”104 His Randolph opinion
dissects and explains the two categories, the first called “true”
common scheme or plan cases and the second called “‘signa-
ture’ cases.”’105

Again in 2007 the higher courts reviewed confrontation
clause claims requiring more precise delineation of the scope
and applicability of the United States Supreme Court’s para-
digm-shifting decision in Crawford v. Washington!¢ in
2004.107 In State v. Camacho,!98 Justice Katz for a unani-
mous Supreme Court rejected the defendant’s federal and
state confrontation challenges to the admission of testimony
under the co-conspirator’s and dual-inculpatory exceptions to
the hearsay rule.!9® First, the court distinguished between
confrontation clause analysis controlled by the Crawford test
for hearsay that is “testimonial” and confrontation clause
analysis controlled by the pre-Crawford test set forth in Ohio
v. Roberts 110 which gauges the reliability of evidence admit-
ted under a hearsay exception.!!! Finding that Roberts con-
trolled,!12 the court examined the record and concluded that
the challenged statements were admissible under established
Connecticut hearsay exceptions!!3 and were sufficiently
trustworthy to satisfy the confrontation clause.!14

In State v. Arroyo,l15 the defendant made confrontation

104 (Emphasis added.) /d. at 343.

105 Id. at 343-57.

106 541 U.S. 36 (2004).

107 See last year’s review, T.H. Everett, Developments In Connecticut Criminal
Law: 2006, 81 ConNN. B. J. at 176-82 (““V: The Confrontation Clause After Crawford:
State v. Kirby and Other Cases”).

108 282 Conn. 328 (2007).

109 Jd.at 352 n.21 and 358.

110448 U.S. 56 (1980).

111 282 Conn. at 348, 363-64.

112 Jd. at 350-51.

13 Jd.at 357, 362-63.

14 Jd. at 363-64. The court noted that constitutional analysis requires an intrin-
sic test of trustworthiness without regard for independent corroborative evidence
and that, by contrast, in making a nonconstitutional decision on the admissibility of
hearsay a court may take account of corroborative evidence in gauging reliability.
Id. at 364-65 n.30. The court rejected the defendant’s state constitutional confronta-
tion claim on logical grounds, finding it to be based on “faulty factual premises”
regarding the declarant’s purposes. Id. at 365-66.

115 284 Conn. 597 (2007).
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clause challenges to the admission of videotaped testimony of
the minor victim, using Jarzbek!16 procedures and the admis-
sion of other testimony under the medical exception to the
hearsay rule and under the constancy of accusation exception
to the hearsay rule.!17 Justice Borden for the court concluded
that Crawford did not apply to the videotaped testimony
because it was “the functional equivalent of in-court testimo-
ny.”118 The court also concluded that the videotaped testimo-
ny was produced pursuant to established statutory procedures
that are consistent with the United States Supreme Court’s
confrontation holding in Maryland v. Craig,!'° which governs
the circumstances in which a witness may be examined in the
presence of counsel and the court but outside the presence of
the defendant.120 Employing the “primary purpose test”
developed by the United States Supreme Court in Davis v.
Washington!21 in 2006, the Arroyo court also held that state-
ments given by the complainant to a licensed social worker
and clinical interviewer while being observed and taped by
law enforcement personnel did not constitute ‘“‘testimonial
hearsay’’122 under Crawford: “the primary purpose of the
interviews was not to build a case against the defendant, but
to provide the victim with assistance in the form of medical
and mental health treatment.”123

However, the Supreme Court in Arroyo ordered a new trial
on all nine sexual assault and risk of injury counts, holding
that the trial court had committed reversible error when it
denied the defendant’s request for a jury charge on his “third
party culpability defense.”!24 The court denied the defen-
dant’s other claims of error, including a claim that the five-
year-old victim’s statements given after a formal complaint
had already been filed were admitted in violation of estab-

16 Id. at 620-21. See State v. Jarzbek, 204 Conn. 683, cert. denied, 484 U.S.
1061 (1988), and CONN. GEN. STAT. § 54-86g.

17 Id. at 615.

18 Id. at 621.

119 497 U.S. 836 (1990).

120 284 Conn. at 620-25.

121 126 S. Ct. 2266 (2006).

122 284 Conn. at 625-635.

123 Id. at 635.

124 Id. at 607-15.
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lished constancy of accusation law,125 and a couple of other
novel claims that may command different results if raised in
future cases on different records.126

In State v. Moore,127 the Appellate Court found that the
defendant’s right of confrontation was violated, requiring a
new trial, where a state’s witness who had altered his testi-
mony and absolved the defendant on cross-examination, then
gave some testimony on redirect before invoking his Fifth
Amendment privilege and refusing any further redirect
examination and preventing recross-examination.!28 The trial
court denied the defendant’s motion to strike the redirect tes-
timony and the Appellate Court found that ruling violated the
defendant’s right of confrontation, which guarantees the right
to recross on new matters raised on redirect.!29 The Appellate
Court applied harmless error analysis but found that the error
was not harmless.130

125 Id. at 636-40. In State v. Samuels, 273 Conn. 541 (2005), the court held that
statements made by a victim after he or she had filed an official complaint with
the police were inadmissible as constancy of accusation evidence.’” Arroyo, 284
Conn. at 638-39 (quoting State v. McKenzie-Adams, 281 Conn. 486, 541 (2007)).
In Arroyo, the court held that the history and purpose of Samuels rule “persuade us
that Samuels is not triggered when the declarant is a young child, as in the present
case, and a state agency, rather than the child’s parent or guardian, makes an official
complaint to the police on behalf of the victim.” /d. at 639.

126 The defendant claimed that the trial court “failed to inform the defendant of
his right to consular notification under the Vienna Convention of Consular
Relations.” Id. at 601. The Supreme Court declined to address the claim as briefed.
Id. at 601 n.3. The defendant also claimed that the trial court failed to conduct an
adequate inquiry “into his complaints that he could not communicate adequately
with his non-Spanish-speaking attorney” /d. at 640. While the reviewing court found
the trial court’s inquiry to have been adequate, the court makes an interesting point
regarding the record under review: “Although the defendant several times request-
ed a Spanish speaking attorney, he never claimed that the interpreter services that
were provided to him were inadequate.” Id. at 644. Monolingual English-speaking
trial attorneys and judges face a special challenge as guardians of the fair trial rights
of criminal defendants who need interpreters because they are competent linguisti-
cally only in their native language, not English. Attorneys must develop strategies
to use interpreters’ services effectively and to recognize and challenge, where appro-
priate, the adequacy of interpreters’ services that are not effective for a given client.
Our country’s ever-increasing linguistic diversity almost certainly will increase
pressure on the monolinguistic bench and bar charged with protecting the rights of
persons with whom they cannot speak, save through a bilingual intermediary.

127 103 Conn. App. 1 (2007), cert. granted, 284 Conn. 927 (2007).

128 Jd. at 2, 4-6.

129 Jd. at 6-7.

130 Jd. at 10-11. The Supreme Court has granted review of the finding of error
and the harmless error analysis. 284 Conn. 927 (2007).

e
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Other cases raised ““structural” constitutional claims relat-
ing to the first principles of criminal procedure. In Srate v.
Jones,131 Justice Palmer for the Supreme Court rejected the
defendant’s claim that his constitutional right to be present at
his own trial was violated when he was, at his own request,
removed from the courtroom during his murder trial and again
later when he was not permitted to return to the courtroom
because of a violent outburst and other confrontational behav-
ior toward marshals holding him outside the courtroom after
he was removed.!32 Similarly, the court found that, by his con-
duct, the defendant had “forfeited” his constitutional right to
represent himself, which he had requested to do even as he
was resisting marshals removing him from the courtroom on
order of the court in response to his own request to leave.133

In State v. Strich,!34 the Appellate Court rejected the defen-
dant’s claims that he was “removed from the courtroom in an
improper manner’” following his disruptive behavior and that
the trial court misinstructed the jury regarding the defendant’s
removal and his absence at final arguments.!35 The Strich
court did find that it was constitutional error not to inform the
defendant that he could “reclaim” his right to be present for
the rest of the trial if he gave “proper assurances” of no fur-
ther disruptiveness, but the court found that the error impli-
cated not his right to be present guaranteed by Sixth
Amendment confrontation clause, but “only his generic fifth
amendment right to participate in the proceedings.”!36 That
error did not call for automatic reversal,!37 but instead called
for harmless error analysis.!38 The court concluded that the
error was harmless beyond a reasonable doubt, in part because
the defendant was given the opportunity to listen to the small

131 281 Conn. 613 (2007).

132 Jd. at 636-46.

133 [d. at 646-50.

134 99 Conn. App. 611, cert. denied, 282 Conn. 907, cert. denied, 128 S. Ct. 225
(2007),

135 Id. at 617-20.

136 [d. at 622-23.

137 Id. at 621 n. 9 (Noting the claim of structural error was briefed only in the
defendant’s reply brief, depriving the state of opportunity to respond, the court
declared,“we deplore such unhelpful briefing by the defendant.”).

138 [d. at 620-22.
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remainder of the trial (the prosecutor’s closing argument and
the court’s jury charge) by a closed circuit hook-up.!39

In State v. Canales,'40 Justice Norcott for the court reject-
ed the defendant’s claim that it violates due process of law
for a judge to preside at a hearing in probable cause resulting
in a murder charge where the same judge had previously
issued arrest and search warrants against her in the case.!4! In
State v. Jackson,142 Justice Katz for the Supreme Court sus-
tained the state’s appeal from the Appellate Court which had
found that the trial court’s instruction on the reasonable doubt
standard was unconstitutional because its use of the phrase
“firmly convinced . . . diluted the state’s burden of proof from
a beyond a reasonable doubt standard to a clear and convinc-
ing evidence standard.”!43 The court’s discussion of different
judicial attempts to define reasonable doubt, the Federal
Judicial Center’s model instruction, and scholarly studies of
the “firmly convinced” instruction makes for interesting
reading!44 and shows how difficult it is to put an accurate and
usable gloss on a basic principle of law that is used everyday.
It is difficult to explain the meaning of “reasonable doubt”
without lapsing into epistemological talk or settling for a tau-
tology with a disclaimer — that the reasonable doubt is what
it says and its deeper meaning is ineffable. Concluding that
“reasonable doubt” can be defined, Justice Katz for the court
specifically endorses!4> an instruction adopted by the New

139 Id. at 623.

140 281 Conn. 572 (2007).

141 Jd. at 592-600. The court posited that “the question . . . is not whether the
trial judge’s failure to disqualify himself constituted an abuse of discretion, but
whether that failure resulted in a violation of the defendant’s constitutional right to
due process.” Id. at 593-94. Agreeing that “the statutes and rules of practice evince
a preference for having a different judge reconsider previously decided questions, or
questions similar to those previously decided[,]” the court declared: “we strongly
recommend to our trial judges that they disqualify themselves from conducting a
probable cause hearing when they already have issued arrest or search warrants in
the same case.” Id. at 599.

142 283 Conn. 111 (2007).

143 Jd. at 118-19.

144 Id. at 117-27.

145 Jd. at 127 n. 6 (includes text of the New Jersey instruction adopted in State
v. Medina, 147 N.J. 43, 61, 685 A.2d 1242 (1996), cert. denied, 520 U.S. 1190
(1997).) Justice Borden, concurring in the rest of the majority opinion, would not
have endorsed the New Jersey language, stating: “My point is simply that we ought
to wait until some new language is used by a trial court and briefed by the parties on
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Jersey Supreme Court:

we never have held that the concept of reasonable doubt is
undefinable, or that trial courts should not, as a matter of
course, provide a definition. As the foregoing discussion
illustrates, there is no mandatory or talismanic phraseology
that if spoken will render the instruction constitutionally
sufficient. “[E]ven if definitions of reasonable doubt are nec-
essarily imperfect, the alternative—refusing to define the
concept at all—is not obviously preferable.” Victor v.
Nebraska, 511 U.S. [1,] 26 [(1994)] (Ginsberg, J., concur-
ring). Therefore, we encourage our trial judges to exercise
their reasoned discretion, as did Judge Blue in the present
case, to fashion a proper instruction. Reference to the Federal
Judicial Center's instruction in the present case was appropri-
ate, and we particularly cite with approval the New Jersey
Supreme Court's instruction attempting to improve upon that
model federal charge.!46
In State v. Phillips,'47 the Appellate Court reversed the
trial court’s denial of the defendant’s motion for a new trial
and remanded for “a determination on the existing record, of
the motion for a new trial, including a finding as to whether
there was racial bias on the part of a juror against the defen-
dant.”148 Judge DiPentima wrote the unanimous opinion of
the court, declaring: “Our task in this case is to strike an
extremely delicate balance between preserving the sanctity of
the jury’s deliberative process and ensuring that racial preju-
dice has no place in the jury room.”149 The trial court had
held an evidentiary hearing on the defendant’s motion for a
new trial, at which all six jurors in the case testified concern-
ing racial bias on the part of a white juror toward the defen-
dant.150 The Appellate Court opinion relates that four of the
jurors, two black, testified that “they believed juror B to be
racially prejudiced against the defendant, who is a black
man.” 151 Juror B himself “acknowledged the racial overtones

appeal, and then adjudicate its propriety in the context of the case, rather than
approve language without briefing, in a vacuum, and in advance of its use.” Id. at
129.

146 Id. at 127.

147 102 Conn. App. 716, cert. denied, 284 Conn. 923 (2007).

148 Jd. at 739.

149 Id. at 728.

150 Id. at 720-22.

151 Id. at 720.
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throughout the jury’s deliberations.”152 The trial court “found
all of the jurors’ testimony to be credible” but held that there
was no evidence that comments attributed to Juror B “‘com-
promised the jury in any way.’”’153 The Appellate Court took
account of the trial court’s compliance with the procedural
rules governing the “delicate and complex task of investigat-
ing reports of juror bias”!54 but took into account that that
jury impartiality is a core constitutional guarantee and that an
allegation of juror misconduct is “all the more grave when
the cause is said to be racial bias.”!55 The Appellate Court
reversed and remanded for a new ruling because the trial
court’s first ruling employed the wrong legal standard: “It
should have instead restricted its inquiry to objective evi-
dence of racially related statements and behavior. The court
should then have decided whether that evidence amounted to
racial bias against the defendant on the part of one or more
jurors, which would have automatically warranted a new
trial.”156

In State v. Fauci,'57 the Supreme Court broke new ground
linguistically, announcing that the term “prosecutorial
impropriety” now replaces the traditional term, “prosecutor-
ial misconduct,” as a reviewing court’s denomination for
actions of a trial prosecutor that breach trial rules and imper-
il the defendant’s right to a fair trial. Justice Zarella opens
the Fauci opinion with a lengthy footnote announcing the
new nomenclature, explaining the reasoning behind the
change,!58 and providing an overview of how other jurisdic-

152 Jd. at 721.

153 Jd. at 722.

154 Jd. at 725.

155 Jd. at 723.

156 Jd. at 725 (citing State v. Santiago, .245 Conn.301, 336 (1998)).

157 282 Conn. 23 (2007).

158 The Fauci court makes clear that the change of terms is a formal, not a func-
tional, change in the law. The new term is “more appropriate” than the old, but the
standard of review is for such claims unchanged. /d. at 26 n.2 . The old term carries
connotations that impugn a prosecutor’s integrity regardless of the circumstances of
his or her actions: “Prosecutors make countless discretionary decisions under the
stress and pressure of trial. A judgment call that we later determine on appeal to have
been made improperly should not be called ‘misconduct’ simply because it was
made by a prosecutor. To label what is merely improper as misconduct is a harsh
result that brands a prosecutor with a mark of malfeasance when his or her actions
may be a harmless and honest mistake. Though our analysis does not change, this
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tions denominate such claims.!59 One would expect that all
but the most obdurate defense appellate counsel will now
pen briefs that allege improprieties instead of acts of mis-
conduct when claiming reversible error based on rule-break-
ing actions of trial prosecutors.160

III. POST-CONVICTION PRACTICE AND PROCEDURE.

The Supreme Court issued three decisions involving
motions to correct an illegal sentence under Practice Book
section 43-22. In State v. Lawrence,'6! the court affirmed a
split decision of an en banc Appellate Court that had upheld
the trial court’s dismissal of a defendant’s motion to correct
an illegal sentence. The defendant’s claim was that he should
have been convicted of and sentenced for first degree
manslaughter instead of first degree manslaughter with a
firearm. Justice Katz for a unanimous court concluded that
the claim was not one over which a trial court has jurisdiction
because its authority to correct an illegal sentence is limited
to four categories of corrective claims recognized at common
law.162 In State v. Casiano,!63 a case before the Supreme
Court on a motion to review the trial court’s denial of
appointed counsel for an appeal from the denial of a motion
to correct an illegal sentence, the court held that “an indigent
criminal defendant has a right to the appointment of counsel

new terminology better reflects the actions of a prosecutor under [State v.] Williams
[, 204 Conn. 523 (1987)] because the first part of our analysis looks at whether the
actions of the prosecutor are improper rather than the effects of those actions on the
fairness of the trial. Id., 540. If these actions do, in fact, so infect the trial with
unfairness as to make the resulting conviction a denial of due process, they rise to
the level of harmful impropriety.” Id. at 26 n.2.

159 Id. at 26-28 n.2.

160 However, the nature of language being what it is, there may come a day in
a future year when a generation of cases alleging prosecutorial “impropriety” will
have tarnished the benign aspect that term now presents (not yet having been wield-
ed much by advocates), and when the word “misconduct” will have been rested long
enough to have lost its current pejorative connotation and to be once again useful.

161 281 Conn. 147 (2007) (affirming 91 Conn. App. 765 (2005) (6-3 en banc
decision)).

162 Jd. at 154-59 (discusses common-law authority of sentencing court to cor-
rect a criminal judgment if motion to correct is based on one of the four categories
of claims that are exceptions to the rule that a court’s jurisdiction ends in a criminal
case when the defendant’s sentence begins).

163 282 Conn. 429 (2007).
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for representation in connection with a motion under Practice
Book section 43-22.°164 The right to counsel is statutory!65
and applies at the trial level and extends to the appellate level
as long as initially appointed counsel determines that “the
defendant who wishes to file such a motion has a sound basis
for doing so0.’166

In a case discussed earlier in this article, Orcutt v.
Commissioner,167 the petitioner successfully employed a
petition for a writ of habeas corpus to enforce the terms of a
plea agreement (a “Santobello claim’168). On appeal the state
argued that the claim should not have been reached by the
habeas court because such claims properly must be brought
“via a motion to correct an illegal sentence or on direct
appeal.”169 The petitioner had attempted to file a pro se
motion to correct an illegal sentence, but there was no evi-
dence that it was ever received by the clerk of the court.170
While the Supreme Court affirmed the habeas court’s con-
clusion on the merits, it did make clear that it agreed with the
state that a motion to correct an illegal sentence “is a proper
vehicle for a Santobello claim”17! and that failure to pursue
that vehicle (or an appeal) would be a procedural default bar-
ring habeas corpus save for the “highly unsual circum-
stances” of Orcutt.172

In Mead v. Commissioner,173 the hands of time had to be
turned back and the clock rewound in a case reminiscent of
another recent time-bending case, State v. Skakel.174 In Mead,

164 Id. at 627.

165 CONN. GEN. STAT. § 51-296(a).

166 Casiano, 282 Conn. at 627-28.

167 284 Conn. 724 (2007).

168 See Santobello v. New York, 404 U.S. 257 (1971).

169 284 Conn. at 737.

170 Id. at 732.

171 (Emphasis in original.) /d. at 738 n.25.

172 Jd. at 740. The court noted that “the factual scenario of this case is highly
unlikely to recur” and added that the Casiano decision according counsel to an indi-
gent in Orcutt’s position makes recurrence all the less likely. /d. at 740 n.26.

173 282 Conn. 317 (2007).

174 276 Conn. 633, cert. denied, 127 S. Ct. 578 (2006). Skakel was discussed in
last year’s review. See T.H. Everett, Developments in Connecticut Criminal Law:
2006, 81 CoNN. BAR J. at 161-65 (2007) (“TURNING BAck THE CLOCK: STATE V.
SKAKEL”). The Skakel case continues. On October 25, 2007 a Superior Court judge
denied his petition for a new trial, from which he has appealed. See Skakel v. State,
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the petitioner challenged the respondent’s calculation of his
sentence to three concurrent sentences of “life”” for three acts
of first degree murder committed on or about August 12,
1970. When the petitioner committed his offenses, “life”
meant “imprisonment for the duration of the defendant’s nat-
ural life.”’175 The respondent later recalculated petitioner’s
sentence, based upon a 1980 Public Act regarding indetermi-
nate sentences for “any felony committed prior to July 1,
1981,” and the petitioner has since been serving a sentence
with a 25-year minimum and with life as its maximum.!76
The petitioner earned statutory good time against the mini-
mum he was now serving, and later was considered for, but
denied, parole seven times.!77 The trial habeas court denied
his petition in which he asserted that he was entitled to have
his maximum “life” sentence converted to reflect the current
statutory definition of “life”” as 60 years.!78

After oral argument and after receiving supplemental
briefs on the effect, if any, of State v. Skakel, on the case, the
Appellate Court panel hearing Mead itself moved for transfer
of the case to the Supreme Court and the motion was grant-
ed.!7”® The Supreme Court affirmed the habeas court, con-
cluding that the current statute defining “life” “affects sub-
stantive rights and, in the absence of any clear and unequiv-
ocal expression by the legislature rebutting the presumption
of prospective application, that the statute does not apply
retroactively to persons sentenced prior to its enactment.”180
In interesting dictum at the end of Mead, Justice Sullivan
notes that a 1989 Second Circuit decision supports the propo-
sition that the petitioner’s sentence should never have been
converted into an indeterminate sentence at all.181 Because

CVO05-4006524 (Memorandum of Decision per Karazin, J. (35pp.)). Also, on
November 5, 2007 Skakel filed a petition for a writ of habeas corpus in the United
States District Court. See Skakel v. Murphy, 3:07-cv-01625 (PCD) (D. Conn.).

175 282 Conn. at 318-19.

176 [d. at 319-20, 327 n.14.

177 Id. at 320.

178 [d. at 320-21 (citing CONN. GEN. STAT. § 53a-35b).

179 [d. at 322.

180 [d. at 322.

181 [d. at 327-28 (citing Davis v. Bryan, 889 F.2d 445 (2d Cir. 1989)).
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that argument was presented only in the petitioner’s supple-
mental brief “to which the respondent had no opportunity to
respond”’ 182 and because the petitioner did not claim that he
would “suffer any deleterious effect” by serving the recalcu-
lated sentence, the Mead court left the judgment intact.!83

IV. ADEQUACY OF RECORD

In a number of 2007 cases, the Supreme Court faulted the
appellant for failing to provide an adequate record for review.
In Orcutt, the court drew an inference in favor of the peti-
tioner-appellee’s position on procedural default even though
the habeas court decision under review only implicitly had
favored the petitioner.184 Ambiguity in the habeas decision
was resolved against the respondent-appellee: “Having failed
to seek an articulation by the habeas court on the issue of pro-
cedural default, the respondent cannot now complain that the
record does not contain an express finding by the habeas
court on that issue.”!85 In Dickinson v. Mullaney, the
Supreme Court reversed the Appellate Court, concluding that
it had “improperly reached the merits of the petitioner’s
claims on appeal because the habeas court record is inade-
quate to permit any meaningful review of the petitioner’s
claim that the habeas court had not made the requisite find-
ing of inexcusable delay [when the habeas court found the
case to be barred by laches].”186 The court called the lack of
a finding on inexcusable delay an “overlooked matter” in the
habeas court’s memorandum of decision and concluded that
the petitioner-appellant had failed to make the record ade-
quate for review by filing a motion of articulation.!87

Similarly, in State v. Dalzell,188 the Supreme Court
reversed the Appellate Court for reaching out to decide a

182 [d. at 327.

183 Jd. at 327-28.

184 The Supreme Court concluded “that the habeas court implicitly decided the
respondent’s procedural default claim in petitioner’s favor.” (Emphasis added.) /d.
at 737-38.

185 Jd. at 738.

186 284 Conn. 673, 680 (2007).

187 Id. at 680-81.

188 282 Conn. 709 (2007).
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search and seizure case on legal grounds that “never had been
raised, argued or briefed by the parties before that court.”189
The Supreme Court also rejected the defendant’s alternate
ground for affirmance based on a pretextual stop argument
that was not raised in the trial court and for which the trial
court had made no findings, leaving the record inadequate for
review under State v. Golding.190

Parties seeking remands for further development of the
factual record do not fare well. In affirming the Appellate
Court’s order that the defendant’s motion to suppress be
granted, the Supreme Court in State v. Edman,!9! found that
the state was not entitled to a remand to the trial court for a
full evidentiary hearing to augment the record, having at the
trial level previously “relinquished the opportunity for an
evidentiary hearing.”192 In Taylor v. Commissioner,193 the
Supreme Court held that there was no need for the Appellate
Court to have ordered a remand for the habeas court make
express findings on procedural default (for which the respon-
dent consistently pleaded and argued throughout the case),
opting instead to dispose of the case more efficiently in the
respondent’s favor on other grounds.!94

In State v. Fabricatore,'95 the Supreme Court found that
the record showed that the defendant at trial had “expressly

189 [d. at 715.

190 Id. at 717-22 (discussing doctrinal tension in use of State v. Golding, 213
Conn. 233, 239-40 (1989), to review unpreserved search and seizure claims, recent-
ly recognized in State v. Brunetti, 279 Conn. 39, 55-56 (2000), cert. denied, 127 S.
Ct. 1328 (2007)).

191 281 Conn. 444 (2007).

192 Jd. at 465. The court had first explained: “Like the Appellate Court, we
decline to afford the state a second opportunity to contest the defendant’s affidavit
in support of his motion to suppress, which the trial court accepted as true and on
which the trial court’s legal determinations were premised, given the absence of
anything in the record to demonstrate that the state did not acquiesce to the truth the
matters therein.” (Emphasis added.) /d.

193 284 Conn. 433 (2007).

194 Jd. at 444-47, 455 n22. In dicta the court declared: “we emphasize that a
habeas court generally should decide the threshold issue of cause and prejudice
when it is raised as a defense because, in the ordinary case, failing to do so under-
mines the prudential considerations that the cause and prejudice rule was designed
to promote.” Id. at 447-48 n.18.

195 281 Conn. 469 (2007).
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waived”196 his appellate right to challenge a jury charge on
the duty to retreat where trial counsel “clearly expressed his
satisfaction with that instruction” and “openly acquiesced at
trial” with the retreat theory upon which the case was tried.197

196 [d. at 471.
197 Id. at 481.
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SIGNIFICANT 2007 EMPLOYMENT LAW DECISIONS
By JosHuA A. HAWKS-LADDS AND RICHARD C. ROBINSON*

There were several significant additions to Connecticut’s
employment law jurisprudence in 2007. The Supreme Court
fashioned new protections for Connecticut employers when
they provide negative employment references to prospective
employers, holding that these references are qualifiedly privi-
leged.! It also decided an important Family and Medical Leave
Act case, addressing a provision of the Act permitting FMLA-
eligible employees to utilize accrued paid sick time to care for
seriously ill dependents and not solely for their own illnesses.2
And it resolved an interesting Uniform Trade Secrets Act3 case
in which it dealt with the appropriate scope of injunctive relief
and the availability of punitive damages under the Act.4

The Appellate Court also decided several significant
employment law decisions in 2007, two of which the Supreme
Court will consider on certification. In one,> the Appellate
Court chose not to follow United States Supreme Court prece-
dent in Title VII cases, as well as the route most state courts
have taken in cases brought under their local civil rights acts,
when it decided that the time period for filing a discriminato-
ry discharge complaint under the Connecticut Fair
Employment Practices Act begins to run from the final date of
employment, not from the date the employee receives notice
of the termination. In the other, the Appellate Court held that
a state employee cannot file a damage action against the state
under CFEPA without first obtaining permission from the
state’s claims commissioner.® The Appellate Court also decid-

* Both of the Hartford Bar. We would like to acknowledge the assistance of
Attorney Megan M. Youngling, also of the Hartford Bar, in the preparation of this
article.

I Miron vs. University of New Haven Police Department, 284 Conn. 35, 931
A.2d 847 (2007).

2 Southern New England Telephone Company v. Shaun B. Cashman, Com-
missioner of Labor, 283 Conn. 644, 931 A.2d 142 (2007).

3 CONN. GEN. STAT. § 35-50 et seq.

4 Lydall, Inc. v. Ruschmeyer, 282 Conn. 209, 919 A.2d 421 (2007).

5 Vollemans v. Town of Wallingford, 103 Conn. App. 188, 928 A.2d 586, cert.
granted, 284 Conn. 920, 933 A.2d 722 (2007).

6  Lyon v. Jones, 104 Conn. App. 547, 935 A.2d 201(2007), cert. granted, 285
Conn. 914, 943 A.2d 472 (2008).
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ed a workers’ compensation discrimination case in which it
confirmed that an employer has no obligation to reasonably
accommodate a disability under the Workers’ Compensation
Act, but that the breach of an agreement to accommodate an
employee’s physical therapy schedule reached at an informal
hearing could violate General Statutes section 31-290a.7

This article surveys these and other significant 2007
employment law decisions.

I. SUPREME COURT DECISIONS

In Broadnax vs. City of New Havend the Court revisited a
case first before it in 2004.9 In the original case (“Broadnax
I’), the Court invalidated a practice the city had used to effect
promotions within its fire department and upheld the appoint-
ment of a special master to oversee future promotions.
Broadnax II concerned a single promotion effected through a
union-filed grievance (a grievance seeking the promotion of a
specific firefighter to an open fire inspector’s position) and a
settlement of that grievance that placed the firefighter in the
higher position. The city asked the special master to approve
the placement. The master held a hearing and found that the
promotion should be rejected because it was made in violation
of the city’s civil service rules. Following the procedure
Broadnax I mandated, the special master reported his findings
to the Superior Court, recommending that the court, which had
final authority, reject the promotion for the reasons he cited.
The court agreed with the master and entered judgment
accordingly. The union appealed, asserting, as it had all along,
that the master and the trial court had erred in rejecting its
claim that the city’s civil service rules and the court’s order
regarding oversight were all trumped by the grievance settle-
ment, and that the Municipal Employees Relations Act, specif-
ically General Statutes section 7-474(f),10 mandated this result.

7 Moran vs. Media News Group, Inc., 100 Conn. App. 485, 918 A.2d 921
(2007).

8 284 Conn. 237,932 A.2d 1063 (2007) (“Broadnax II”).

9 Broadnax vs. City of New Haven, 270 Conn. 133, 851 A.2d 1113 (2004)
(“Broadnax 1”).

10 CONN. GEN. STAT. § 7-474(f) provides in pertinent part as follows:
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The Supreme Court disagreed and affirmed the ruling below.

The Court noted that collective bargaining agreements
trump civil service rules only in connection with ‘“matters
appropriate to collective bargaining.”!! It concluded that the
promotion at issue in this case — a promotion made pursuant
to a grievance settlement — was not a matter “appropriate to
collective bargaining” within the meaning of section 7-474(f).

In reaching that conclusion, the Court examined section 7-
474(g)!2 and its prior decision in Murchinson v. Civil Service
Commission!3 and found that section 7-474(g) “‘exempted
from collective bargaining, without exception, all matters
pertaining to the conduct and the grading of merit examina-
tions and the subsequent rating of candidates.”14 Continuing

Where there is a conflict between any agreement reached by a
municipal employer and an employee organization and approved in
accordance with the provisions of sections 7-467 to 7-477, inclu-
sive, on matters appropriate to collective bargaining, as defined in
said sections, and any charter, special act, ordinance, rules or regu-
lations adopted by the municipal employer or its agents such as a
personnel board or civil service commission, or any general statute
directly regulating the hours of work of policemen or firemen, or
any general statute providing for the method or manner of covering
or removing employees from coverage under the Connecticut
municipal employees' retirement system or under the Policemen and
Firemen Survivors' Benefit Fund, the terms of such agreement shall
prevail; provided, if participation of any employees in said system
or said fund is effected by such agreement, the effective date of par-
ticipation in said system or said fund, notwithstanding any contrary
provision in such agreement, shall be the first day of the third month
following the month in which a certified copy of such agreement is
received by the Retirement Commission, or such later date as may
be specified in the agreement.

11 Broadnax II, 284 Conn. at 250, quoting CONN. GEN. STAT. § 7-474(f).

12 Section 7-474(g) provides in pertinent part as follows:
Nothing herein shall diminish the authority and power of any
municipal civil service (agency) ... to conduct and grade a merit
examination and to rate candidates in order of the relative excel-
lence from which appointments or promotions may be made. ... The
conduct and the grading of merit examinations, the rating of candi-
dates and the establishment of lists from such examinations ...
shall not be subject to collective bargaining, provided once the pro-
cedures for the promotional process had been established by the
municipality, any changes to the process proposed by the munici-
pality concerning (certain specific issues) shall be subject to collec-
tive bargaining. ... .

13 234 Conn. 35, 660 A.2d 850 (1995).

14 284 Conn. at 246-47, quoting Murchinson, 234 Conn. at 44. In Murchinson,

the court held that the conduct of the promotional examination “covered the quali-
fications for taking the examination.” Id. at 247 (citations omitted).
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its reasoning, the Court stated that section 7-474(g)’s princi-
pal purpose is to “preserve to the municipality’s civil service
provisions the realm of the promotional examination process,
subject to the limited exception of the collective bargaining
process for the identified proposed changes in that process.
In the absence of such a proposed change, the entire realm of
the promotional examination process remains within the
authority of the municipalities’ civil service provisions and
outside of the collective bargaining process.”’!5

Thus, “the determination of the qualifications for taking a
fire department promotional exam is not a proper subject of a
grievance determined under a collective bargaining agree-
ment and is, instead, within the process of conducting merit
promotion exams under § 7-474(g).”16 The Court therefore
held that the union and the city could not bypass the entire
civil service promotional examination process by settling a
collective bargaining grievance to effect a promotion. To do
so, the Court observed, would violate General Statutes section
7-474(g). Since in this case, there was no proposed change in
the promotional examination process, the grievance settle-
ment that resulted in the employee’s promotion did not trump
the trial court’s power to oversee all promotions in the fire
department, and the grievance settlement could not stand.

Southern New England Telephone Company v. Shaun B.
Cashman, Commissioner of Labor'7 was the Supreme
Court’s lone Connecticut Family Medical Leave Act
(CFMLA)18 decision in 2007. The case concerned General
Statutes section 31-55pp(c), the section of CFMLA that pro-
hibits employers from denying employees the right to use up
to two weeks of employer-provided “accumulated sick
leave” for family and medical leave purposes; that is to say
not just for their own illnesses, as the employer’s policy
might provide, but also to care for a seriously ill dependent
or for the birth or adoption of the employee’s child.!9 The

15 Id. at 248.

16 Id. (citation omitted).

17283 Conn. 644, 931 A.2d 142 (2007).

18 CONN. GEN. STAT. § 31-.51kKk et seq.

19 CONN. GEN. STAT. § 31-51pp(c) provides:
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question was whether a particular collectively bargained
SNET sick leave policy?20 provided “accumulated sick leave”
within the meaning of this statute. SNET maintained that its
policy did not provide “accumulated sick leave,” because it
did not permit an employee to carry over unused sick leave
from year to year or to acquire it gradually on a monthly
basis. The defendants argued that the term “accumulated sick
leave” means a progressive increase in available paid sick
leave which is tied to the employee’s seniority. The Court
concluded that while both interpretations were plausible,
only the defendants was compatible with the broader
CFMLA statutory scheme and ruled for the defendants.

The Court began its analysis by noting that CFMLA does
not define the word “accumulated” in section 31-51pp(c)(1).
To assist it in construing this word in that section, it turned for
guidance to another CFMLA section, General Statutes section
31-5111(e)(2)(B),2! because that section, like the section in
question, permits employees to substitute sick leave for fami-
ly and medical leave purposes, and further because the “accu-
mulated sick leave” to which section 31-51pp(c)(1) refers
appeared to be the same type of sick leave that may be substi-

(1) It shall be a violation of sections 31-51kk to 31-51qq, inclusive,
for any employer to deny an employee the right to use up to two
weeks of accumulated sick leave or to discharge, threaten to dis-
charge, demote, suspend or in any manner discriminate against an
employee for using, or attempting to exercise the right to use, up to
two weeks of accumulated sick leave to attend to a serious health
condition of a son or daughter, spouse or parent of the employee, or
for the birth or adoption of a son or daughter of the employee. For
purposes of this subsection, 'sick leave' means an absence from
work for which compensation is provided through an employer's
bona fide written policy providing compensation for loss of wages
occasioned by illness, but does not include absences from work for
which compensation is provided through an employer’s plan,
including, but not limited to, a short or long-term disability plan,
whether or not such plan is self-insured.

20 The agreement specifically provided:
A regular or provisionally regular full or part-time employee . . .
shall receive normal pay for short periods of time off duty occa-
sioned by personal sickness as indicated below. . . .
During the first year of net credit service-None.
During the second year of net credit service-Five working days.
After two years of net credited service-Ten working days during
each service year.

21 283 Conn. at 657.
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tuted for family medical leave under section 31-51/I(e)(2)(B).

The Court then observed that this other section does not
use the word “accumulated” to describe the sick leave that
can be substituted for family medical leave, that instead, in
both the title and the implementing regulations, Section 31-
511(e)(2)(B) uses the words “accrued” and “earned.” The
question thus became whether “accrued” and “earned” in that
section could be distinguished in any meaningful way from
“accumulated” in section 31-51pp(c)(1). The Court ultimate-
ly concluded that there was no meaningful distinction, that
the legislature used the terms interchangeably. It reached this
conclusion because the conclusion was “in accord with the
remedial purpose of the family and medical leave law,”
because ‘“‘there is no limiting language in the statutory
scheme indicating that the legislature intended for employees
to be treated differently depending on whether they are able
to carry over unused sick leave from one year to another,”
and because “(i)t simply makes no sense to treat employees
who are not able to carry over sick leave from one year to
another in a different manner from those who are permitted
to do so under the plans adopted by their employers.”

Justice Katz, in a well reasoned concurrence, concluded
that “accumulated” sick leave under section 31-51pp(c)(1)
simply means “earned” sick leave. However, she reached that
conclusion without making the comparison the Court had
made. Instead, she reasoned logically from the language of
the section in question?? and by utilizing that section’s leg-

22 Justice Katz points out in her concurrence that the plaintiff's construction
lacks common sense and would result in absurd results. For example, consider three
employees, each of whom has twelve days of employer paid sick leave available to
use as of December 1 of a given year: A, who received twelve days of sick leave on
January 1, but who loses any days unused at year's end; B, who received one day of
sick leave per month, carried over from month-to-month, but who loses any sick
leave unused at year's end; and C, who received six days of sick leave per year for
two years that carried over from year one to year two. Under the plaintiff's con-
struction of the term "accumulated," B and C each would be entitled to use their sick
leave for family leave under § 31-51pp(c)(1), because their sick leave increased
gradually, either from month-to-month or year-to-year. A, however, would not be
entitled to use his sick leave for family leave under § 31-51pp(c)(1), solely because
he received his sick days in one lump sum that could not be carried over into the fol-
lowing year. Id. at 665.
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islative history to determine that the legislature’s actual
intent was not “to require employers to provide additional
sick leave to employees, but, rather, to allow employees to
use what they currently had™ as sick leave for family leave
purposes. Justice Katz opined that the insertion of the word
“accumulated” was intended merely to clarify this point.

The Supreme Court created new protections for
Connecticut employers that provide negative employment
references to prospective employers. In Miron v. University
of New Haven Police Department,?3 the Court held that these
references were protected by a qualified privilege — a privi-
lege that applied unless the former employer acted with mal-
ice in providing the reference.24

Addressing for the first time whether a qualified privilege
applies to employment references to which an employee has
provided consent, the Court first noted that the Restatement
(Second) of Torts25 recognized such a privilege. It then
explained that its own decisions recognize qualified privilege
for certain statements made in the employment setting —
specifically for statements concerning an employee’s qualifi-
cations and fitness;26 — and for intra- corporate communica-
tions between managers regarding an employee’s job per-
formance.27 At the same time, the Court observed that it had
refused to recognize a cause of action for compelled self-
publication defamation in the employment context.28
According to the Court, each of these precedents reflected its
fear that without suitable protection, employers would
choose ‘“a culture of silence” in responding to reference
requests, instead of relying on truth as a defense to a defama-
tion claim, and that this would offend public policy.2° Clearly

23 284 Conn. 35,931 A.2d 847 (2007)

24 Id. at 49.

25 3 RESTATEMENT (SECOND) OF TORTS, § 595, comment (i), p. 273 (1977).

26 Gaudio v. Griffin Health Services Corp., 249 Conn. 523, 545, 733 A.2d 197
(1999) (citations omitted).

27 Torosyan v. Boehringer Ingelheim Pharmaceuticals, Inc., 234 Conn. 1, 29,
662 A.2d 89 (1995).

28 Miron, 284 Conn. at 45-46, citing Cweklinsky vs. Mobil Chemical Co., 267
Conn. 210, 217, 837 A.2d 759 (2004).

29 284 Conn. at 46 (citations omitted).
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this policy of discouraging a “culture of silence” in the
employment reference context would be undermined if qual-
ified privilege were not available to protect against liability
for negative references.30

The plaintiff had insisted that the Connecticut Personnel
Files Act, General Statutes sections 31-128e and 31-128f,
foreclosed the application of a qualified privilege in the neg-
ative reference context.3! Her argument was that a qualified
privilege for information not documented in the employee’s
personnel file which the employee did not have an opportuni-
ty to review or correct conflicts with that Act.32 The Court
found no support in the Personnel Files Act “for the proposi-
tion that the legislature intended therein to place any limit on
the scope of an employee’s consent to an employment refer-
ence, which reference properly may supplement data con-
tained in the employee’s file with the good faith observations
and impressions of the employer.””33 The Court further noted
that prospective employers are free to consider the weight and
credibility of the reference in light of its “convergence with or
divergence from the contents of the employee’s file.””34

The Court also rejected the plaintiff’s claim that a quali-
fied privilege for negative employment references is incon-
sistent with the state’s blacklisting statute, General Statues
section 31-51.35 The Court reasoned that since that statute

30 Id. at 46.

31 CONN. GEN. STAT. § 31-128f provides in pertinent part as follows: “no indi-
vidually identifiable information contained in the personnel file...shall be disclosed
by an employer to any person or entity not employed by or affiliated with the
employer without the written authorization of such employee, except where the
information is limited to the verification of dates of employment and the employee’s
title or position and wage or salary....”

32 284 Conn. at 47. CONN. GEN. STAT. § 31-128b provides that employees shall
have a reasonable opportunity to inspect his or her personnel file if such a file exists;
the court noted that the act “does not actually require employers to keep such files.”
284 Conn. at 47, n.12. That statute also permits an employee to remove or correct
information contained within the file or if the employer refuses to grant such a
request then the employee may submit a written statement explaining his position.
CONN. GEN. STAT. § 31-128e.

33 284 Conn. at 47.

34 Id.

35 CONN. GEN. STAT. § 31-51 provides in pertinent part as follows: “any person
or any officer or agent of any corporation, company, firm, or the state of any politi-
cal subdivision thereof, who blacklists any employee, mechanic or laborer, or pub-
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requires proof that an employer acted with an improper
motive, namely, with “the intent to prevent an employee from
securing employment,” there was no inconsistency.3¢

In Lydall, Inc. v. Ruschmeyer,37 the Court concluded that
the trial court had issued an overly broad injunction to the
plaintiff-employer after finding that the defendant, the plain-
tiff’s former executive vice-president and chief financial offi-
cer, violated the Connecticut Uniform Trade Secrets Act
(CUTSA).38 It also overturned a punitive damages award in
the plaintiff’s favor.

While he was employed at Lydall, the plaintiff developed
a five-year strategic plan for this publicly held company after
reviewing the preliminary plans that each of Lydall’s many
business units had submitted.3® Shortly thereafter, the defen-
dant learned that his employment was in jeopardy because of
a negative review of his performance by the company’s
board. The board found that the defendant was disrespectful
to the employees who reported to him. Almost immediately
following his review, the defendant, without Lydall’s knowl-
edge, met with a mergers and acquisitions attorney and
investment bankers to discuss whether Lydall would be a
viable candidate for a management buyout (in which he
would participate).

During the several weeks that followed, the defendant e-
mailed to the lawyer various versions of a document entitled

lishes or causes to be published the name of any such employee, mechanic or labor-
er, with the intent and for the purpose of preventing such employee, mechanic or
laborer from engaging in or securing employment from any other person, corpora-
tion, company, firm, or the state or any political subdivision thereof or in any man-
ner conspires or contrives...to prevent such employee...from procuring employ-
ment, shall be fined not less than $50 and not more than $200; but the provisions of
this section shall not be construed so as to prohibit any person, or any officer or
agent of any corporation, company, firm or the state or any political subdivision
thereof, from giving a truthful statement of any facts concerning a present or former
employee of such person, corporation, company, firm, or the state or any political
subdivision thereof, on the application of such employee or of any person...who
may be considering the employment of such employee.”

36 The remaining two issues of the matter dealt with an evidentiary issue relat-
ing to the exclusion of hearsay evidence and the exclusion of comparative evidence,
both of which the court sided with the defendants.

37 282 Conn. 209, 919 A.2d 421 (2007).

38 CONN. GEN. STAT. § 35-50 et seq.

39 Id. at 215.
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“Talking Points,” which contained his ideas for purchasing
and restructuring Lydall and revealed many aspects of
Lydall’s strategic plan.40 At the end of these several weeks,
the plaintiff visited Lydall’s general counsel. He told her he
was angry and threatened that if the company made him
angry enough, he would mount a takeover. He also told her
that certain board members wanted her fired and named
names. When the board learned of the defendant’s statements
to the general counsel, it terminated him immediately for
cause. The very next day, the defendant sent the M&A lawyer
an updated version of his “Talking Points.” The M&A
lawyer, in turn, sent the “Talking Points” to a potential
investor and mistakenly sent a copy to Lydall. Lydall then
sued the defendant.

The trial court found for Lydall on all counts4! and, based
on its finding that the defendant threatened to misappropriate
the strategic plan as a whole, ordered the defendant “perma-
nently enjoined from the use and disclosure of [the plain-
tiff’s] trade secrets for a period of three years.”42 The trial
court never identified the specific information that was sub-
ject to the injunction, but instead stated that the defendant
was prohibited from disclosing or using “the strategic plan as
a whole, as well as all individual parts of the plan” and that
“notwithstanding any public disclosure of any individual or
limited parts of the strategic plan, [the defendant] [was] also
permanently enjoined from the use and disclosure of all indi-
vidual parts of the strategic plan in order to protect the plan
as a whole.”43 The trial court also “permanently enjoined [the
defendant] from using and disclosing any confidential infor-
mation as described in his employment agreements44 for the

40 Jd. at 216-217.

41 The plaintiff also brought a claim for a violation of the Connecticut Unfair
Trade Practices Act (CUTPA), CONN. GEN. STAT. § 42-110a et seq., in addition to the
CUTSA claim and breach of contract claim. In its decision, the Supreme Court con-
cluded that the finding for the plaintiff on this claim was clearly erroneous as the
record did not support the trial court’s conclusion that the defendant’s conduct rose
to the level of a CUTPA violation. Id. at 247.

42 Id. at 217 (emphasis added).

43 Id. at 241 n.21.

44 The defendant signed two employment agreements. /d. at 214-215. In the
first agreement, he promised not to disclose any confidential information about the



2008] SIGNIFICANT 2007 EMPLOYMENT LAW DECISIONS 215

same periods.”45

While the Supreme Court addressed each of the many
issues the defendant raised on appeal, the most significant
aspect of its decision was its explanation of its 1999 Eilm City
Cheese Co. v. Federico decision*® and its determination of
the proper scope of an injunction when a court seeks to
enjoin a threatened misappropriation of trade secrets.
Specifically, the defendant argued on appeal that the trial
court’s injunction was overly broad, and therefore, unen-
forceable, because it prohibited him from disclosing any and
all information relating to the strategic plan, regardless of
whether the information had already been disclosed to the
public by proper means.4” Relying on Elm City Cheese Co.,
Lydall argued that there was no need for the trial court to
resolve the trade secret status of the individual components
of its strategic plan given that the plan as a whole was confi-
dential.48 The Supreme Court disagreed with Lydall, decid-
ing that the trial court had misapplied Elm City Cheese Co.
and declaring the injunction void.4°

In Elm City Cheese Co., the Court upheld an injunction
prohibiting the defendant from using any information relat-
ing to the plaintiff’s business methods. In Lydall, Inc., the
Court explained that it ruled as it did in Elm City Cheese Co.
because it was implicit in the trial court’s findings that each
and every aspect of those methods was a trade secret.50 The
Court continued that, contrary to Lydall’s contention, it was

plaintiff to others. Id. at 214. In the second agreement, he agreed that he would
devote his full business time, attention and best efforts to the affairs of the plaintiff.
Id. at 215.

45 Id. at 217.

46 251 Conn. 59, 68, 752 A.2d 1037 (1999). In Elm City Cheese Co., the named
defendant was a former high level employee of the plaintiff, a cheese producing
business. Id at 62-63. After learning a great deal about all aspects of the business,
the defendant opened his own cheese producing business where he duplicated the
plaintiff’s production method. /d. at 65. The trial court found for the plaintiff on a
misappropriation of trade secrets claim based on its finding that the plaintiff’s
cheesemaking process as a whole was a trade secret. Id. at 70. The Supreme Court
affirmed. Id. at 73.

47 282 Conn. at 239.

48 Id.

49 Id. at 241.

50 Id. at 238-239.
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aware of no authority for the proposition that, when a unique
combination of components comprises a trade secret, each
individual, publicly known component also necessarily is a
trade secret, in and of itself. We recognize that, at first blush,
certain language in Elm City Cheese Co. appears to support
this proposition. . . . As we have noted however, we empha-
sized in Elm City Cheese Co. that each individual component
of Elm City’s business plan could have been found to be a
trade secret. . . . Moreover under the specific circumstances
of that case, there was no need for the trial court to identify
which specific components of the plan were secret because
the injunction stated plainly which actions [the defendant
was] prohibited from taking and, even, certain actions [he
was] not prohibited from taking . . . thereby providing the
defendant with adequate guidance for his future conduct.5!

In Lydall, unlike Elm City Cheese Co., it was not implicit
in the trial court’s findings that everything in the business
plan was a trade secret. In fact, many components of Lydall’s
plan were public, and for this reason, these elements could
not be considered trade secrets.52 Because the injunction
included these components, the Court concluded that it was
overly broad.53 It further concluded that there was a need for
the trial court to identify in its injunction the specific compo-
nents of the strategic plan that were not secret.>4 Accordingly,
it held that the trial court’s failure to specify what was not
secret and thus excluded from the injunction, created a sepa-
rate and independent basis for rejecting the injunction; that
the injunction was too vague and indefinite to be unenforce-
able — that a person of common intelligence could only guess
as to its meaning.>>

Another interesting aspect of the Court’s decision con-
cerned Lydall’s argument that the defendant’s discussions
with the M&A lawyer and investment bankers concerning a

51 ]d. at 240 (citations omitted; emphasis in original).

52 See id. at 241.

53 Id.

54 Id.

55 Id. at 241-242. After affirming the finding that the defendant had breached
his employment agreements, the Supreme Court similarly declared the injunction
issued in connection with the breach of contract count was void as it provided no
guidance with respect to the particular conduct that it purported to prohibit. See id.
at 244.
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management buyout constituted the prohibited use of a trade
secret under CUTSA, even though no trade secrets were actu-
ally used or disclosed in those discussions; that the defen-
dant’s participation in these discussions violated CUTSA
because the discussions were “informed by” the defendant’s
familiarity with the secret parts of the strategic plan — mean-
ing that the M&A lawyer and the investment bankers were
willing to talk to the defendant about a buyout because they
knew he possessed this secret information. The Court reject-
ed this argument finding that this “specific type of noncom-
petitive use of a trade secret is not prohibited under CUTSA.”

Given its conclusion that no trade secrets were actually
used or disclosed in the subject discussions, it is not entirely
clear what the Court intended by the word “use” in this state-
ment. The meaning of “noncompetitive,” though, is perfectly
clear. The Court noted that CUTSA is intended to protect a
plaintiff from those who would compete against it in business
using the plaintiff’s trade secret information. Here, the defen-
dant’s contemplation and discussion of a buyout could not be
considered competition against Lydall in business, that the
defendant was not seeking to do what competitors do and
thus deprive Lydall’s shareholders of the right to profit from
their investment, that instead, he was seeking to offer them a
fair return on their investment so they could profit from it.
Accordingly, these discussions did not offend CUTSA.56

This notion that the defendant’s use of trade secrets was
“non-competitive” proved central to the Court’s rejecting the
award of punitive damages. CUTSA allows punitive damages
when the violation is willful and malicious. The trial court
applied this standard in making its award. The Court, how-
ever, concluded that the evidence failed to support a “willful
and malicious” finding. The Court explained that it upheld a
punitive damage award in Elm City Cheese Co. because the
evidence demonstrated that the defendant there misappropri-
ated the trade secret with the intent of injuring the trade
secret owner (through competition against it). In contrast, the

56 Id.
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defendant’s misappropriating in Lydall was not for the pur-
pose of injuring the trade secret owners through competition;
his intent was to benefit the trade secret owners (the compa-
ny’s shareholders) by paying them fair value for their shares.
That the defendant’s plan to create a group to takeover the
company was clearly in retaliation for his negative perform-
ance review and his unceremonious termination, that he
hatched this retaliatory takeover plan while still employed,
and that he harbored substantial personal animosity towards
his fellow corporate officers and to the members of the com-
pany’s board ultimately made no difference.

II. APPELLATE COURT DECISIONS

The Appellate Court decided a case of first impression
relating to the time period for filing a discriminatory dis-
charge complaint under the Connecticut Fair Employment
Practices Act (CFEPA).57 In Vollemans v. Town of
Wallingford,>8 the Appellate Court departed from United
States Supreme Court precedent and the majority of states
that have ruled on the issue, and created a hard and fast rule
relating to the deadline for filing a CFEPA claim. The hold-
ing is clear:

Our fair employment practices statutes were enacted to elim-

inate discrimination in employment. They are remedial and

receive a liberal construction. We therefore conclude that, in

an age discrimination action in which the allegedly discrimi-

natory practice is the termination of employment, the alleged

act of discrimination transpires on the final date of employ-
ment, rather than when the employee receives notice of ter-
mination. Accordingly, any complaint must be filed with the

(Connecticut Commission on Human Rights and Oppor-

tunities) within 180 days of that date.>9

In Vollemans, the defendant owned and operated the
Pierce Power Plant. The plaintiff was the Superintendent of
the plant. On February 25, 2000, the defendant informed the
plaintiff that the plant would be closed and his position elim-

57 CONN. GEN. STAT. § 46a-60, et seq.

58 103 Conn. App. 188, 928 A.2d 586, cert. granted, 284 Conn. 920, 933 A2d
722 (2007).

59 103 Conn. App. at 219.
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inated. The plant was actually closed on June 30, 2000, but
the plaintiff continued to work for the defendant for some
time thereafter. On November 13, 2002, the plaintiff’s attor-
ney wrote to the defendant advising the defendant that he was
aware that the plaintiff’s employment was scheduled to ter-
minate effective “on or about December 31, 2002” and alleg-
ing that the termination was discriminatory based on the
plaintiff’s age because all the remaining younger plant
employees were being retained. On December 13, 2002, the
defendant sent written notice to the plaintiff of his impending
termination of employment. That notice provided that his last
day of employment would be January 21, 2003. The plaintiff
filed a complaint with the State of Connecticut Commission
on Human Rights and Opportunities (Commission) on June
3, 2003. The Commission dismissed the plaintiff’s complaint
pursuant to merit assessment review, as untimely under
Connecticut General Statutes section 46a-82(e).%0 The
Commission stated that the plaintiff’s attorney’s letter of
November 13, 2002 indicated that the plaintiff was aware
that he was scheduled to be terminated as of December 31,
2002, and did not file a complaint with the commission with-
in 180 days of that knowledge.

After receiving a release of jurisdiction from the
Commission, the plaintiff filed a complaint in the Superior
Court. The trial court granted the defendant’s summary judg-
ment motion, holding that the rule enunciated in the United
States Supreme Court’s Delaware State College v. Ricks®l —
that the alleged discriminatory act for the purposes of the
timeliness of the plaintiff’s claim is the date on which the
plaintiff received definite notice of his termination — com-
pelled judgment in favor of the defendant. The trial court
determined that the plaintiff had received that notice “some-
time before November 13, 2002.7°62

60  CONN. GEN. STAT. § 46a-82(e) requires that “any complaint filed pursuant to
this section must be filed within 180 days after the alleged act of discrimination....”
The section of CFEPA applicable to this claim is CONN. GEN. STAT. § 46a-60(a)(1),
which prohibits discriminatory employment practices on, inter alia, the basis of age.

61 449 U.S. 250, 101 S.Ct. 498, 66 L.Ed.2d 431 (1980).

62 103 Conn. App. at 192.
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The Appellate Court acknowledged that in both Ricks and
Chardon v. Fernandez,%3 in the context of the filing require-
ments of Title VII (which, like section 46a-82(e), “requires
aggrieved persons to file a complaint with the Equal
Employment Opportunity Commission within 180 days after
the alleged unlawful employment practice occurred”’o4), the
U.S. Supreme Court held that the filing limitations period
commenced at the time the discriminatory decision was made
and communicated to the plaintiff.65 Faced with that U.S.
Supreme Court precedent squarely against the plaintiff’s
position in this case, the Appellate Court utilized 28 pages to
distinguish Ricks and Chardon and explain that the remedial
purpose of CFEPA, as well as its legislative history, demon-
strates that federal precedent under Title VII need not be fol-
lowed in this case. As a remedial statute, the Appellate Court
explained, CFEPA must be construed liberally to effectuate
its beneficent purposes.6¢ The statute’s legislative history
contains strong evidence that the legislature sought to avoid
dismissals of complaints under Section 46a-82(e) due to late
filed complaints.6”7 The court also noted that Connecticut has
an expressed policy preferring to bring about a trial on the
merits of a dispute whenever possible and to secure for the
litigant his or her day in court.68

The court then distinguished Ricks and Chardon based on
the fact that they were Title VII disputes over teacher tenure
issues and not age discrimination claims. Moreover, those
cases were more focused “on the policy of preventing litiga-
tion of stale claims” than on the remedial nature of Title
VIL.69 The court also pointed out that the so-called Ricks-
Chardon rule was “predicated on the date of unequivocal

63 454 U.S. 6, 7-8, 102 S.Ct. 28, 70 L. Ed. 2d 6 (1981).

64 Ricks, 449 U.S. at 256 citing 42 U.S.C. § 2000e-5(e) (internal punctuation
omitted). The time period for filing a claim under Title VII is either 180 or 300 days
depending upon whether the claim is being filed in a non-deferral state or a deferral
state like Connecticut.

65 103 Conn. App. at 203, citing Ricks, 449 U.S. at 257-258.

66 103 Conn. App. at 197.

67 Id. at 197-198.

68 Id. at 198.

69 103 Conn. App. at 217-219.
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notice” and “presents problems for both litigants and the
court” because “determining precisely when unequivocal
notice of termination has been provided can be a daunting
task.”70 “By contrast, measuring the filing period from the
actual cessation of employment provides a more practical
and workable guide to employees and courts alike.”’! The
Appellate Court also opined that the “cunning employer”
could foreclose any and all discrimination complaints by pro-
viding unequivocal notification of termination that sets an
effective date of termination at some point beyond 180
days.72 Thus, the Appellate Court sided with the minority of
jurisdictions that have rejected the Ricks-Chardon rule in
favor of the last day of employment commencing the 180 day
limitations period under CFEPA.73

Judge McLachlan dissented from this part of the decision,
opining that the Ricks-Chardon rule should be followed in
this instance. The dissent pointed out that the Connecticut
legislature has indicated its desire to keep CFEPA consistent
with its federal counterpart, Title VII, and “to bring state law
into accord with federal law.”74 The dissent believes that
abiding by the U.S. Supreme Court precedent would promote
consistency with federal law and the state’s long-standing
principle of embracing federal precedent in the discrimina-
tion context. The dissent also expressed concern over avoid-
ing the anomalous result of having a court reach one decision
under Title VII (dismissing a complaint as untimely pursuant
to Ricks-Chardon), while being required to retain a complaint
under CFEPA based on a different state law rule.

In the second part of the majority’s decision, it also ruled
against the defendant on its alternative basis for summary
judgment, namely that since it eliminated the plaintiff’s posi-

70103 Conn. App. at 216.

71 Id.

72 Id. at 217.

73 The Appellate Court also pointed out that both decisions were 5-4, with dis-
sents that argued for the position that the Appellate Court embraced here. 103 Conn.
App. at 203-204, and 205-206.

74 103 Conn. App. at 227, quoting Williams v. Commission on Human Rights
and Opportunities, 257 Conn. 258, 274, 777 A.2d 645 (2001).
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tion as part of the closing of the power plant, the plaintiff
failed to establish a prima facie case of age discrimination
and the defendant articulated a non-discriminatory reason for
the termination. The court stated that an issue of fact exists
relating to this claim because the evidence submitted by the
plaintiff indicated that although the position of Power Plant
Superintendent was eliminated, several of that position’s
duties were not — instead they were transferred to other,
younger employees.”> Therefore, employing the burden-
shifting analysis set out by the United States Supreme Court
in McDonnell-Douglas Corp. v. Green’6 and viewing the evi-
dence in a light most favorable to the plaintiff, the court held
that a genuine issue of material fact existed as to whether or
not the defendant’s stated reason for terminating the plaintiff
was a pretext for discharging him on the basis of his age.”7

In another case on certification to the Supreme Court,
Lyon vs. Jones,78 the Appellate Court held that a damages
claim against the state for employment discrimination under
CFEPA’s section 46a-997° must be filed with the state’s
Claims Commissioner. The Appellate Court stated that
Section 46a-99 provides individuals with employment dis-
crimination claims against the state a right to seek injunctive
relief, however, the section does not clearly provide that the
state waived its sovereign immunity from liability to pay
money damages, and state employees must therefore first go
to the Claims Commissioner and receive permission to sue
for damages.80

The plaintiff, a paralegal specialist in the office of the
Attorney General, filed a complaint with the Commission on

75 103 Conn. App. at 223.

76 411 U.S. 792, 93 S.Ct. 1817, 36 L.Ed.2d 668 (1973).

77 103 Conn. App. at 223.

78 104 Conn. App. 547, 935 A.2d 201(2007), cert. granted, 285 Conn. 914, 943
A2d 472 (2008).

79 CoONN. GEN. STAT. § 46a-99 provides “any person claiming to be aggrieved
by a violation of any provision of Sections 46a-72, 46a-78, inclusive, or Sections
46a-81h to 46a-810, inclusive, may petition the Superior Court for appropriate relief
and said court shall have the power to grant such relief, by injunction or otherwise,
as it deems just and suitable.”

80 104 Conn. App. at 555-556.
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Human Rights and Opportunities alleging harassment and
hostile work environment and that she was denied a promo-
tion due to her age, sex and disability.81 The Commission dis-
missed the complaint on merit assessment review and issued
a release of jurisdiction. The plaintiff filed suit in the United
States District Court for the District of Connecticut alleging
violations of the Americans with Disabilities Act of 1990,82
the Age Discrimination in Employment Act of 1967,83 Title
VII of the Civil Rights Act of 1964,84 and 42 U.S.C. section
1983. The District Court dismissed all of the plaintiff’s state
law claims and most of her federal claims. The plaintiff then
filed suit in the Superior Court, Judicial District of Hartford,
alleging age, sex and disability discrimination under General
Statutes sections 46a-60(a)(1) and 70(a).

The Superior Court dismissed the plaintiff’s section 46a-
60(a)(1) claim against the Attorney General for lack of sub-
ject matter jurisdiction because the plaintiff failed to receive
permission to sue from the state Claims Commissioner.85 The
trial court also found that although General Statutes section
46a-99 provides plaintiffs with a private right of action for
injunctive relief for discrimination by the state in violation of
section 46a-70(a), a claim for compensatory and punitive
damages and costs cannot be brought under that statute with-
out first receiving permission to sue from the Claims
Commissioner or the General Assembly. The Appellate Court
agreed with the trial court.

The Appellate Court stated that it is a well-established rule
that a state cannot be sued without its consent.86¢ In order to
circumvent the doctrine of sovereign immunity, a plaintiff
must show that the legislature either expressly or impliedly
statutorily waived the state’s sovereign immunity.8’General
Statutes section 46a-60(a)(1) contains no express or implied

81 Jd.

82 42 U.S.C. § 12111, et seq.

83 29 U.S.C. § 621, ef seq.

84 42 U.S.C. § 2000e-2.

85 104 Conn. App. at 550-551.

86 Id. at 552.

87 Id., quoting Miller v. Egan, 265 Conn. 301, 314, 828 A.2d 549 (2003).
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waiver of the state’s immunity for damage claims.8% General
Statutes sections 4-141 through 4-165 makes the Claims
Commissioner ‘“‘the gatekeeper through which lawsuits
against the state must pass.”8® The plaintiff argued that
General Statutes section 46a-100 explicitly permits “any
action involving a state agency or official (to) be brought in
the Superior Court for the Judicial District of Hartford” and
acts as a waiver of the state’s immunity. The Appellate Court
disagreed, stating that General Statutes section 46a-100
merely relates to ‘“venue” and provides for the Hartford
Judicial District to be the proper venue for a claim against a
state actor.9! Since section 46a-100 does not clearly waive
sovereign immunity, the court determined that that statute
does not permit a damages claim against the state.92

As to the plaintiff’s claim that General Statutes section
46a-99 waives sovereign immunity in an action for money
damages under section 46a-70(a), the court again held that
the statute does not contain a clear intention to waive the
state’s sovereign immunity.?3 While section 46a-99 does pro-
vide that the Superior Court has the power to grant injunctive
or other relief “as it deems just and suitable” to a victim of
discrimination by the state, the indefinite statutory language
“by injunction or otherwise” fails to convey “whether the
legislature intended to waive the state sovereign immunity
from liability to pay money damages.”94 Absent a clear inten-
tion to waive sovereign immunity, the Appellate Court held
that section 46a-99 does not constitute such a waiver with

88 104 Conn App. at 552-553.
89 Id. at 553, quoting Miller v. Egan, 265 Conn. at 317-18.
90 CONN. GEN. STAT. § 46a-100 provides as follows:

Any person who has timely filed a complaint with the Commission
on Human Rights and Opportunities...and who has obtained a
release from the commission...may also bring an action in the
Superior Court for the Judicial District in which the discriminatory
practice is alleged to have occurred, or in which the respondent
transacts business, except any action involving a state agency or
official may be brought in the Superior Court for the Judicial
District of Hartford.

91 104 Conn. App. at 554.

92 Id.

93 Id. at 555.

94 Id. at 555-556.
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respect to claims for money damages.95 The Supreme Court
granted certification on the issue.%

In American Diamond Exchange, Inc. vs. Alpert,°7 the
Appellate Court affirmed a trial court judgment for tortious
interference with business expectancies and civil conspiracy
against the wife98 of an employee who had steered jewelry
customers to himself and stole items from his employer. The
employee bought and sold diamonds and jewelry for the
plaintiff. The employee diverted plaintiff’s customers to him-
self, bought jewelry from the customers then resold it at a
profit. The employee’s wife was fully aware of the employ-
ee’s diversion scheme and was a willing participant who
shared in the profits. The court found the employee’s wife
liable for interference with the plaintiff’s business practices
and opportunities.

The Appellate Court agreed with the trial court’s findings
that the plaintiff had successfully proved the three elements of
the tort of tortuous interference with business expectancies:
“(1) a business relationship between the plaintiff and another
party; (2) the defendant’s intentional interference with the
business relationship while knowing of the relationship; and
(3) as a result of the interference, the plaintiff suffers actual
loss.”99 Following section 767 of 4 Restatement (Second) of
Torts, the court held that the tort of interference with business
expectancy required that the plaintiff prove that the defendant
acted with an improper motive and an improper means.!00 The
record contained ample evidence of the employee’s wife’s
improper motive, including the fact that she managed the
checking account from which the money was withdrawn to
pay for the ill-gotten jewelry bought from diverted customers
and to which the profits were deposited.!0! The court also

95 Id. at 557.

96 Lyon v. Jones, 285 Conn. 914, 933 A.2d 722 (2008).

97 101 Conn. App. 83, 920 A.2d 357, cert. denied 284 Conn. 901, 931 A.2d 961
(2007).

98 The employee had been defaulted and did not contest judgment.

99 101 Conn. App. at 90, quoting Hi-Ho Tower, Inc. v. Com-Tronics, Inc., 255
Conn. 20, 27, 761 A.2d 1268 (2000).

100 101 Conn. App. at 90 (citations omitted).

101 Id. at 91.
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agreed with the trial court that the plaintiff proved that the
employee’s wife knew of the relationship between the plain-
tiff and the customers that her husband diverted from the
plaintiff. The court therefore found that there was an abun-
dance of evidence in the record for the trial court to hold that
the employee’s wife was a knowing and active participant in
the ongoing scheme and proximately caused an actual loss to
the plaintiff by her conduct.102

The Appellate Court also upheld the trial court’s finding
that the employee’s wife had committed civil conspiracy. The
elements of civil conspiracy are: “(1) a combination between
two or more persons, (2) to do a criminal or unlawful act or a
lawful act by criminal or unlawful means, (3) an act done by
one or more of the conspirators pursuant to the scheme and in
furtherance of the object, and (4) which act results in damage
to the plaintiff.”103 The trial court specifically found that the
employee informed his wife that he was diverting customers
from the plaintiff after which the wife did not stop the activi-
ty. The court affirmed the trial court’s holding that ample evi-
dence existed to find the wife liable for civil conspiracy.

The court reversed the trial court on damages. The trial court
had determined damages based on the former employee’s prof-
it rather than on the employer’s loss. The Appellate Court stat-
ed “that the proper measure of damages in an action for tortious
interference with a business expectancy is not the profit to the
defendant, but rather the plaintiff’s pecuniary loss of the bene-
fits of the prospective business relation.””104 The court therefore
remanded the case for a recalculation of damages.

The Appellate Court’s lone workers’ compensation dis-
crimination case is Moran vs. Media News Group, Inc.,105 in
which it held that while an employer has no duty to accom-
modate an employee under the Workers’ Compensation Act,
if an employer voluntarily enters into an accommodation

102 Jd. at 98-99.

103 Jd. at 99-100, quoting Marshak v. Marshak, 226 Conn. 652, 665, 628 A.2d
964 (1993), abrogated on other grounds by State v. Vakilzaden, 251 Conn. 656, 666,
742 A.2d 767 (1999) (en banc).

104 101 Conn. App. 103 (citations omitted).

105 100 Conn. App. 485, 918 A.2d 921 (2007).
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agreement with an employee receiving benefits under the Act
and then terminates the employee’s employment in breach of
that agreement, liability under General Statutes section 31-
290a may be triggered.

The plaintiff was employed as an editor for the defendant’s
newspaper in Bridgeport, Connecticut. She suffered a serious
ankle fracture at work. The defendant’s policy limited an
employee’s absence to whatever benefits he or she should be
entitled under the federal Family Medical Leave Act.106 The
plaintiff exhausted her leave and returned to work, although
she continued to require physical therapy. The defendant per-
mitted the employee to perform her duties in a satellite office
one day a week in order to accommodate the employee’s
physical therapy appointments. The plaintiff required three
physical therapy appointments per week for an extended peri-
od of time, which therapy took place near the defendant’s
satellite office.

On May 30, 2002, an informal hearing was held before a
workers’ compensation commissioner to determine whether
the defendant would permit the plaintiff to increase the num-
ber of days that she performed her duties in the satellite
office in order to accommodate her physical therapy sched-
ule. The plaintiff’s lawyer and the defendant’s Human
Resources Manager attended the informal hearing. At that
informal hearing, an agreement was reached between the par-
ties to permit the plaintiff to work up to two days out of the
defendant’s satellite office upon submission of a medical
note substantiating her continued restrictions and need for
physical therapy. The agreement limited this accommodation
to two physical therapy appointments per week for six weeks.
While no formal written agreement was prepared, the defen-
dant’s representative assented to this agreement.!07 The
plaintiff submitted a medical note from her doctor that indi-
cated that she required physical therapy three times a week

106 29 U.S.C. § 2601, et seq.

107 The issue of whether an agreement was actually reached was a contested
fact, however, the workers’ compensation commissioner deciding the formal hear-
ing on the issue, sided with the employee on this credibility determination.
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with no durational restriction and needed to work at the satel-
lite office near where she received physical therapy. Four
days later, the plaintiff terminated the employee due to the
note’s failure to indicate when she could return to work in the
Bridgeport newsroom. The defendant did not offer or permit
the plaintiff to resume her normal duties at the Bridgeport
newsroom and merely denied her accommodation request.

After a formal hearing on the plaintiff’s claim of unlawful
discrimination pursuant to General Statutes section 31-
290a(b)(2), the workers’ compensation commissioner con-
cluded that the plaintiff had been wrongfully discharged for
exercising her right to reasonable and necessary medical
care.!08 A subsequent formal hearing was held in which the
commissioner awarded the plaintiff damages, reinstatement
to a position of similar seniority, responsibility, salary, work
hours and conditions to that which she had at the time her
employment was terminated and attorneys’ fees.

Employing a clearly erroneous standard of review, the
Appellate Court affirmed the commissioners’ findings.109 The
court then analyzed the claim under the burden-shifting analy-
sis set forth in Ford v. Blue Cross and Blue Shield of
Connecticut, Inc.,'10 which required the plaintiff to meet an
initial burden of proving, by the preponderance of the evi-
dence, a prima facie case of discrimination, which then shifts
the burden to the defendant to rebut the presumption of dis-
crimination by producing evidence of a legitimate, non-dis-
criminatory reason for its actions. If the defendant carries this
burden of production, the presumption raised by the prima
facie case is rebutted, and the plaintiff must persuade the fact
finder that she was the victim of discrimination either directly
by persuading the fact finder that a discriminatory reason more
likely motivated the employer or indirectly by showing that the

108 100 Conn. App. at 491.

109 Jd. at 492-493 (citations omitted). Under this standard, a finding “is clearly
erroneous when there is no evidence in the record to support it . . . or when although
there is evidence to support it, the reviewing court on the entire evidence is left with
a definite and firm conviction that a mistake has been committed.” /d.

110 216 Conn. 40, 53-54, 578 A.2d 1054 (1990).

111100 Conn. App. at 493-494, citing Mele v. Hartford, 270 Conn. 751, 767-
768, 855 A.2d 196 (2004).
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employer’s proffered explanation is unworthy of credence.l1l
Here, the commissioner concluded that when the defendant
terminated the plaintiff based on the plaintiff’s medical note
for an open-ended need for physical therapy, which note was
inconsistent with the agreement reached at the informal hear-
ing, the commissioner viewed the reason given for the termi-
nation as a pretext to terminate the plaintiff’s employment sim-
ply for making use of an informal hearing to request an accom-
modation to attend physical therapy. The commissioner con-
cluded that the plaintiff was attempting to pursue “reasonable
and necessary” medical care under the provisions of the Act at
the time of the termination of her employment.”112

The Appellate Court held that the Workers’ Compensation
Act “does not afford an employee the general right to be
afforded reasonable accommodations for her physical dis-
abilities,” and “no provision of the Act affords an employee
the right to have specific office space, proximal parking or
exemption from work tasks.”!13 Moreover, the Supreme
Court has made it clear that the Workers” Compensation Act
“is not a general reasonable accommodations piece of legis-
lation.” 114 Nevertheless, the Appellate Court felt that “a party
may not attend an informal hearing, fail to object to an issue
being addressed, voluntarily enter into an agreement and
later claim that the commissioner should never have enter-
tained the issue that led to an agreement.”115

The Appellate Court stated that while the defendant could
have told the plaintiff to report to her regular job, the defen-
dant could not terminate the plaintiff’s employment simply
because the medical note she provided did not conform to the
parameters of the agreement reached at the informal hearing.

112 Jd. at 497-498.

13 Jd. at 498, quoting Mele, 270 Conn. at 772-773.

114 100 Conn. App. at 498, quoting Mele, 270 Conn. at 772.
115 100 Conn. App. at 502.
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Thus, the discrimination here was that “it was wrongful for
the defendant to terminate the plaintiff’s employment for pre-
textual reasons after a voluntary agreement had been reached
during an informal hearing.”!16 The Appellate Court con-
cluded that while the defendant was not required to provide
the plaintiff with a workplace accommodation, once the
plaintiff availed herself of an informal hearing to reach an
agreement with the defendant regarding where she would be
entitled to work while receiving physical therapy — which
she was entitled to do under the Workers’ Compensation Act
— when the defendant terminated the plaintiff’s employment
in violation of that agreement, it discriminated against the
plaintiff in violation of General Statutes section 31-290a.117

Thus, based on the facts of this case, it seems apparent
that the employer could not take any action against the
employee during the six week accommodation period with-
out risking a workers’ compensation discrimination claim.
This holding implies that while the Workers’ Compensation
Act does not require a workplace accommodation for an
injured employee, once an agreement to accommodate is
reached, a violation of that agreement (without any proper
justification) could be deemed to be discriminatory.!18

In Pickering v. Aspen Dental Management, Inc.,!1° the
Appellate Court confirmed that General Statutes section 51-
247a protects employees from termination, as well as threats
and coercion concerning their employment, because they
receive a summons for jury duty or serve as a juror. The
statute deems violations to be criminal contempt. The statute
also creates a civil cause of action in the event of a violative
discharge. Within ninety days of the discharge, the employee
may bring a civil action for recovery of wages lost (with a

116 Id. at 504.

117 The decision did not discuss the fact that if the employer had ordered the
employee to return to her regular duties as opposed to terminating her employment
(which the Appellate Court indicated it would have found acceptable), that too would
have breached the agreement between the employee and the employer that the com-
missioner found existed here — because the agreement was to permit the employee to
work out of the employer’s satellite office two days per week for six weeks.

118 Certification by the Supreme Court was not sought.

119 100 Conn. App. 793, 919 A.2d 520 (2007).
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ten-week cap) and for reinstatement.

In this case, the plaintiff claimed she was discharged in
violation of General Statutes section 51-247a, however, she
filed her statutory action too late. She therefore brought what
amounted to a wrongful termination claim in negligence,
asserting that a violation of section 51-247a is negligence per
se, or, as the court described it, “the plaintiff argues that a
violation of section 51-247a may be used as the basis of a
negligence per se claim because, by violating this particular
statute, the defendant also violates public policy.120

The Appellate Court was not persuaded and upheld the
trial court’s order granting defendant’s motion to strike.
Relying on Burnham v. Karl & Gelb, P.C.,12! the Court rea-
soned that the plaintiff could not bring a common law wrong-
ful termination claim because such a claim is only available
when the plaintiff is otherwise without a remedy, and here, as
in Burnham, the plaintiff was not otherwise without a reme-
dy: the statute — section 51-247a — provided a remedy in
this case. Further, the Court ruled that negligence per se was
inapt here. For a statutory violation to support a negligence
per se claim, the statute must establish a standard of care.
Section 51-247a did not establish a standard of care. It sim-
ply prohibits certain conduct.

In Tracy v. New Milford Public Schools,122 the Appellate
Court affirmed the trial court’s striking of a school custodi-
an’s wrongful discharge, intentional infliction of emotional
distress and negligent infliction of emotional distress claims
against the school district, the superintendent of schools and
the district’s director of environmental services. The alleged
“wrongfulness” of the discharge was that it supposedly vio-
lated General Statutes Section 46a-60(a)(4), the portion of
CFEPA prohibiting discharge or discrimination because the
individual opposed a discriminatory employment practice,
filed a complaint, testified or assisted in any proceeding
under the Act. In striking the complaint, the trial court fol-

120 Jd. at 798.
121 252 Conn. 153, 159-61, 745 A.2d 178 (2000).
122 101 Conn. App. 560, 922 A.2d 280 (2007).
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lowed Burnham v. Karl & Gelb, P.C.,123 which held that a
common law wrongful discharge claim based on public poli-
cy grounds is not available when the public policy in ques-
tion is created by a statute and that statute provides its own
remedial scheme.

On appeal, the plaintiff claimed that he pursued the statu-
tory remedy at the CHRO and even received a right to sue let-
ter. In other words, he maintained that the trial court erro-
neously construed the claim as purely a common law claim,
that it should have treated it as a statutory claim, and that it
should have deemed the pleading legally sufficient in this
regard. The Appellate Court disagreed, noting that the plain-
tiff failed to allege the CHRO-related facts in his complaint,
and that these facts, therefore, were not properly before the
trial court on the motion to strike. Under these circumstances,
there was no basis for upsetting the trial court’s ruling.

As to the intentional infliction claim, the trial court struck
it because the alleged facts that the plaintiff claimed consti-
tuted extreme and outrageous conduct calculated to cause
mental distress simply were not that extraordinary. The facts
alleged included harassment, intimidation, defamation in the
workplace and the imposition of discipline without conduct-
ing a proper investigation. The Appellate Court agreed with
the trial court’s conclusion. Finally, as to the negligent inflic-
tion claim — a claim based on Perodeau v. Hartford,124 where
the Supreme Court established that an action for negligent
infliction of emotional distress is only actionable when it
arises out of the defendant’s conduct in the termination
process (as opposed to the mere act of termination itself) —
the Appellate Court concluded that there were no allegations
connecting any of the alleged harassment, intimidation,
defamation and discipline to the termination process.

In McKinney v. Chapman,'25 the plaintiff, a former
employee of the state department of transportation, appealed

123 252 Conn. 153, 159-61, 745 A.2d 178 (2000).

124 259 Conn. 729, 792 A.2d 752 (2002).

125 103 Conn. App. 446, 929 A.2d 355, cert. denied, 284 Conn. 928, 934 A.2d
243 (2007).
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from the summary judgment rendered against her by the trial
court, after it determined that the defendant was absolutely
privileged to publish allegedly defamatory statements about
her.126 Relying on the Supreme Court case Petyan v. Ellis, 127
which held that an employer’s statements were privileged
when they concerned the employer’s reasons for discharging
an employee from her employment, the Appellate Court
affirmed the judgment.!128

Prior to commencing the underlying action against the
defendant, the plaintiff brought an action in federal district
court against the department of transportation alleging dis-
crimination in failing to promote her.!2° One of the allega-
tions in this action was that the she was not doing work
because the defendant was not giving her work.!30 After
learning of this allegation and in response to the department
asking him about it, the defendant (the plaintiff’s supervisor)
drafted two documents that detailed his history supervising
the plaintiff and his response to her claim that he did not give
her any work.!3! The plaintiff learned of these documents
when the defendant mentioned them during his deposition in
the federal litigation.!32

The plaintiff and the department eventually entered into a
stipulated agreement and general release of liability of the
federal action.!33 Several months later, the plaintiff com-
menced the underlying action against the defendant claiming
defamation, intentional and negligent infliction of emotional
distress caused by the statements that the supervisor made in
the two documents.!34 In response, the defendant moved for
summary judgment asserting that her claims were barred by

126 Id. at 447.

127 200 Conn. 243, 245-46, 510 A.2d 1337 (1986).

128 See McKinney, 103 Conn. App. at 453, 455-456.

129 Jd. at 448.

130 .

131 Jd. at 448-449.

132 Id. at 449.

133 Id. at 449 (“‘the release purported to preclude all causes of actions alleging
violations of the plaintiff’s federal and state constitutional rights, and her rights aris-
ing under federal and state laws against the department and any present or former
officers, agents or employees of the department”).

134 4.
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the terms of the release and that the supervisor’s statements
were absolutely privileged.!35

The Appellate Court affirmed the court’s granting of the
defendant’s motion as to all three counts.!3¢ On the defama-
tion count, the Court rejected the plaintiff’s argument that the
defendant’s statements in the documents were not entitled to
an absolute privilege because they were not made in connec-
tion with a “judicial proceeding.”!37 Applying the reasoning
of Petyan v. Ellis, 138 the Court stated that the “common law
absolute privilege itself is not confined to the testimony of a
witness but extends to any statement made in the course of
the judicial proceeding . . . so long as it is relevant to the con-
troversy.”139 The Court explained that in Petyan v. Ellis, the
Supreme Court held that “an employer's statements were
privileged when they concerned the employer's reasons for
discharging the plaintiff from her employment. . . . There, the
former employer was asked to complete a “'fact-finding sup-
plement” addressing the reasons that she terminated the
plaintiff's employment. . . . The court concluded that the
statements were absolutely privileged because the statements
were ‘“‘pertinent to the purposes of the [unemployment com-
pensation] hearing and [were] communication[s] elicited in
connection with and made during an administrative proceed-
ing . . . .”140 The Appellate Court found the statements at
issue in this case similarly “pertinent to the purpose of the
pending litigation,” and therefore privileged communica-
tions.!4! The Appellate Court was not persuaded by the plain-
tiff’s arguments that the rule in Petyan v. Ellis did not apply
here because the defendant was not a party to the federal
action, prepared the statements of his own volition and the
documents were not relevant to the federal litigation.!42 The
Court stated that even though the defendant was not a party,

135 I4.

136 Id. at 450.

137 Id. at 451.

138 200 Conn. 243, 245-46, 510 A.2d 1337 (1986).

139 Id. at 452 (internal quotation marks omitted).

140 103 Conn. App. at 453 (citations omitted).

141 Jd. at 453 (citations omitted; internal quotation marks omitted).
142 Jd. at 453-454.
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he was the plaintiff’s supervisor at the time she instituted the
action and likely would have been a witness had the case pro-
ceeded to trial.!43 Likewise, while not specifically asked to
prepare the documents, the defendant clearly prepared them
in preparation for the federal litigation.!44 The Appellate
Court therefore affirmed the trial court’s grant of summary
judgment in favor of the defendant.145

The Appellate Court also rejected plaintiff’s claim that the
court improperly concluded that her intentional infliction of
emotional distress claim was barred.!46 Citing Petyan v. Ellis
for the proposition that when a defendant’s statements are
absolutely privileged, the plaintiff’s intentional infliction of
emotional distress claims are barred, the Appellate Court
concluded that the trial court properly granted summary
judgment as to this count as well.147

In Krassner v. City of Ansonia,148 the Appellate Court
considered a claim of arbitral misconduct based on an arbi-
tration panel’s admission of unsworn witness statements.
While the Appellate Court concluded that the arbitration
panel improperly admitted the statements because they were
unsworn, the Appellate Court nonetheless reversed the trial
court’s decision, in which it had vacated the arbitration
award, on the basis that the record of properly considered
evidence was sufficient to support the award.149

The underlying case arose after Ansonia’s board of police
commissioners terminated the plaintiff’s employment as a
police officer for cause based on its finding that the defen-
dant engaged in illegal drug use and had violated various sec-
tions of the police manual.l50 Pursuant to a collective bar-
gaining agreement between the defendant City and the plain-
tiff’s union, the matter proceeded to arbitration before the

143 1.

144 [d. at 454-455.

145 [d. at 455.

146 I .

147 See id. at 455-456, citing Petyan v. Ellis, 200 Conn. at 254-255.
148 100 Conn. App. 203, 917 A.2d 70 (2007).

149 Id. at 211.

150 [d. at 204-205.
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department of labor’s board of mediation and arbitration.!51
At the hearing, the panel admitted unsworn statements from
three witnesses over the plaintiff’s objection.!52 The panel
then determined, after considering these statements and other
evidence, that “the preponderance of the evidence, when
taken in toto, supported the [defendant’s] claim that it had
just cause to terminate the plaintiff’s employment.”153

The plaintiff filed an application to vacate the award in the
Superior Court; the defendant, in turn, filed a motion to con-
firm it.154 In the application, the plaintiff claimed that the
panel had engaged in misconduct pursuant to General
Statutes section 52-418(a)(3) by allowing unsworn witness
statements into evidence and that he was denied a fundamen-
tal procedural right of cross-examination as to these state-
ments.!55 The trial court agreed with the plaintiff and vacat-
ed the award, reasoning that the plaintiff had been denied a
full and fair hearing on the basis of the panel’s heavy reliance
on the improperly admitted statements.!56 The defendant
appealed.

Before commencing its de novo review of the arbitration
award, the Appellate Court emphasized that to establish that
an evidentiary ruling, or lack thereof, rises to the level of
misconduct prohibited by section 52-418(a)(3), the party
challenging the award must do more than show that an arbi-
trator committed an error of law, rather the party must prove
that by virtue of this ruling, he or she was in fact deprived a
full and fair hearing.!57 Moreover, in order to vacate an arbi-

151 Id. at 205.

152 I4.

153 Id. at 206.

154 I.

155 Jd. The plaintiff also argued that the panel had, by its actions, altered the
terms of the collective bargaining agreement and that the panel’s decision violated
public policy because it adversely affected a mental disability of the plaintiff and his
workers’ compensation rights. /d.

156 Id. at 207-208. On appeal, the defendant’s sole claim was that the trial court
improperly determined that the panel was guilty of misconduct for admitting the
unsworn statements. The appeal did not involve the other two claims raised by the
plaintiff in his application to the trial court as the trial court vacated the award based
solely on the misconduct claim and did not consider the other two claims. /d. at 207.

157 Id. at 208.
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trator’s award pursuant to section 52-418(a)(3), the moving
party must establish that it was substantially prejudiced by
the improper ruling — meaning that, “the improper eviden-
tiary ruling [likely] would [have] affect[ed] the result.”158

With this framework in mind, the Appellate Court deter-
mined that the statements were improperly admitted by the
panel despite the liberal evidentiary standards that the arbi-
tration panel was permitted to employ pursuant to the
Regulations of Connecticut State Agencies section 31-91-
37159 because the statements were unsworn and therefore did
not fit the regulation’s definition of an “affidavit.”’160 The
Appellate Court concluded, however, that even without these
unsworn statements, the record contained sufficient evi-
dence, including an extensive internal affairs report, that sup-
ported the panel’s award that the defendant had just cause to
terminate the plaintiff.16!1 Accordingly, the Appellate Court
held that the plaintiff failed to prove that, by virtue of the
improper evidentiary rulings, he was deprived a full and fair
hearing and reversed the judgment of the trial court.162

Two Appellate Court cases addressed the applicability of
the employment at will doctrine. In the first, Petitte v.
DSL.net,163 the Appellate Court considered whether the
employment at will doctrine extends to offers for at-will
employment — a matter of first impression in Connecticut.
The Appellate Court concluded that the employment at will
doctrine applies to all aspects of the employment relationship
and is not conditioned on the prospective employee actually

158 Jd. at 209 (internal quotation marks omitted).

159 Section 31-91-37 provides that that “the panel members shall be the judge of
the relevance and materiality of the evidence offered. Conformity to legal rules of
evidence shall not be necessary. . . . Documents, records and other pertinent data,
when offered by either party, may be received in evidence by the panel.”

160 See Krassner, 100 Conn. App. at 209, citing § 31-91-39 (a) of the Regulations
of Connecticut State Agencies (providing that the panel may receive and consider the
evidence of witnesses by affidavit, but shall only give it such weight as deemed prop-
er after consideration of any objection made to its admission) and BLACK’S LAwW
DiIcTIONARY (7th Ed. 1999) (defining an affidavit as a ““voluntary declaration of facts
written down and sworn to by the declarant before an officer authorized to adminis-
ter oaths”) (emphasis added; internal quotation marks omitted).16! Krassner, 100
Conn. App. at 211-212.

162 1.

163 102 Conn. App. 363, 925 A.2d 457 (2007).
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commencing employment.164

The plaintiff sued for breach of contract, negligent mis-
representation, and infliction of emotional distress after the
defendant extended an offer for at-will employment, changed
its mind and rescinded its offer.165 The defendant rescinded
the offer prior to the plaintiff’s commencing employment,
but after he had left his former employment.166 Prior to leav-
ing his former employment, the defendant sent the plaintiff
an offer letter that “was contingent on the [plaintiff’s] under-
standing that this letter is not a guarantee of employment for
any specified length of time by either party.”167 The letter
also stated that plaintiff’s employment would be “at-will”
and explained that this meant that either the defendant or the
plaintiff could terminate the employment “at any time for any
reason, with or without cause.”’168 The plaintiff signed the let-
ter and returned it to the defendant.16® Soon thereafter, the
defendant asked for the plaintiff to provide a list of refer-
ences.!70 When the plaintiff reported to the defendant’s place
of business to commence work, an employee of the defendant
informed the plaintiff that he could not begin his employment
that day because some of the defendant’s employees had con-
cerns about hiring the plaintiff.17! A few days later, the plain-
tiff received a letter from the defendant rescinding its offer of
employment.172

After the trial court granted the defendant’s motion for
summary judgment as to all three counts, the plaintiff
appealed, challenging the court’s legal conclusions that (1)
his breach of contract claim was barred because an employ-
ment at-will relationship existed despite the fact that he never
commenced employment, (2) his negligent misrepresentation
claim failed because of the lack of a false promise of employ-

164 Id. at 371.

165 Id. at 364.

166 Jd. at 364.

167 Id. at 365.

168 Jd.

169 Jd.

170 d.

171 Id. at 365-366.
172 Id. at 366.
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ment on which he could have relied justifiably and (3) his
infliction of emotion distress claim could not be sustained
because the defendant’s conduct was neither extreme nor out-
rageous.!73 The Appellate Court affirmed.!74

The Appellate Court looked to other jurisdictions for guid-
ance in determining that, as a matter of law, the employment
at will doctrine operates to shield employers from liability for
terminating an employment relationship after making an
offer, but before the employee commences work.!75 The
Appellate Court stated “it would be completely illogical to
hold that an employer is exposed to liability if it invokes the
right to terminate at will before the employee begins working
but is absolved from liability if it defers doing so until imme-
diately after the employee first reports to work.”176

Likewise, as to the negligent misrepresentation claim, the
majority of the Appellate Court concluded that given the fact
that the offer letter explicitly provided that it was not guaran-
teeing employment and that the employment would be at will,
the plaintiff’s reliance on the letter as a guarantee of employ-
ment was not justifiable as a matter of law.177 Finally, with
regard to the infliction of emotion distress claim, the Appellate
Court concluded that although the conduct alleged in the case
may very well have been hurtful and caused distress, it was not
extreme and outrageous, as a matter of law, given that in ter-
minating the employment relationship the defendant was exer-
cising the rights it had expressly reserved in the letter.178

The Appellate Court also considered the employment at
will doctrine in Ward v. Distinctive Directories, LLC.179 In

173 Id. at 364.

174 I

175 Id. at 369-371.

176 Id. at 370-371.

177 Id. at 373. Judge Pellegrino wrote separately on this issue, stating in his con-
currence that while he agreed with the majority that the trial court had properly
granted summary judgment as to the claim, he disagreed with its reasoning, as he
would have concluded that there was insufficient evidence to establish a genuine
issue of material fact with regard to the defendant’s alleged false representations, not
that the claim failed as a matter of law. Id. at 379-380.

178 Id. at 377.

179 104 Conn. App. 258, 933 A.2d 279 (2007).
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Ward, the plaintiff accepted an offer of employment from the
defendant as a sales representative on a commission basis.180
The defendant agreed to guarantee that the plaintiff’s income
would be a certain amount per month for the first six months
of employment.181 Less than three months after commencing
work, the defendant terminated the plaintiff’s employment for
nonperformance.182 The trial court entered judgment against
the plaintiff on her claims of on promissory judgment, unjust
enrichment and fraudulent misrepresentation, holding that the
plaintiff had failed to establish a factual basis for any relief.183

In a per curiam decision, the Appellate Court affirmed the
judgment of the trial court, emphasizing that because the
plaintiff’s employment contract was for an indefinite term, it
was terminable at will as a matter of law.184 In reaching its
conclusion, the Appellate Court rejected the plaintiff’s argu-
ment that because the defendant had agreed to guarantee the
amount of the plaintiff’s income for the first six months, it
could not terminate her employment before that time.!85The
Court reasoned that the trial court had determined that plain-
tiff’s employment contract was for a indefinite term, and
therefore her employment was terminable at will.186 Given
that the plaintiff agreed to an employment contract ter-
minable at will, the defendant did not need to justify its ter-
mination of their relationship.!87 Moreover, the parties never
agreed that the plaintiff’s employment would continue for
any minimum period of time. Accordingly, the trial court
judgment for the defendant was affirmed.

Town of Enfield v. AFSCME Council 4, Local 1029188 is

180 Jd. at 260.

181 I.

182 1.

183 Jd. at 259. The Court had granted the defendant’s motion to strike the first
two counts and the plaintiff filed an amended compliant in which she deleted counts
of breach of contract and breach of the duty of good faith and fair dealing and added
an allegation of fraudulent misrepresentation.

184 Jd. at 262.

185 See id. at 260, 262.

186 Jd. at 260-261.

187 Id. at 262.

188 100 Conn. App. 470, 918 A.2d 934, cert. denied, 282 Conn. 924, 925 A.2d
1105 (2007).
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ultimately a failed attempt to vacate an arbitration award on
public policy grounds. The arbitration concerned the dis-
charge of a police dispatcher because of his acquisition, pos-
session and use of marijuana. The union prevailed in the arbi-
tration, with the panel setting aside the termination and
reducing the discipline to a five-day suspension without pay.
The panel found that the grievant used marijuana occasional-
ly in his home, but never on duty, that he kept small amounts
of the substance in his home, that his marijuana use did not
effect his performance at work, that he fully cooperated with
the police in its investigation of his marijuana-related activi-
ties and that he successfully completed a pretrial drug educa-
tion program. According to the panel, “[t]he gravity of the
grievant’s offense, when balanced against his flawless work
record, cannot be said to satisfy the requirements of the col-
lective bargaining agreement.” The town then moved to
vacate the award, asserting that it violated the “clear public
policy against a police dispatcher regularly engaging in the
unlawful use of a controlled substance... . in clearly felonious
conduct over a long period of time.” The trial court granted
the motion and vacated the award.

On appeal, the Appellate Court reversed, even though it
agreed that the asserted policy in fact existed. One of the
determining factors for the Appellate Court was its conclu-
sion that the trial court had somehow found, and relied on,
facts that the arbitration panel had not found. Ignoring these
findings and focusing exclusively on the findings set forth in
the award, the Court ruled that the town failed to carry its
burden of proving a clear violation of an established public
policy. Central to this conclusion was the absence of any
findings by the arbitrators that the marijuana use was exten-
sive or chronic, or that it subjected the dispatcher to improp-
er influence or that it jeopardized the public’s trust in the
police department.

Three other points also influenced the outcome: (1) the
notion that the appellate review of arbitration awards, even
those challenged on public policy grounds, must be guided
by the traditional deference courts afford to arbitration; (2)
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that the violation of a criminal statute is not always a viola-
tion of public policy sufficient to upset an award; and (3) that
arbitrators in discharge cases are entitled to consider the
nature and severity of the offense, along with the kind of
work the employee performs.

Brantley v. City of New Haven!89 is another Appellate
Court reversal of a trial court’s order vacating an arbitration
award on public policy grounds. The underlying arbitration
concerned the discharge of a firefighter for accessing without
written authority — and apparently in violation of fire depart-
ment rules — a computer file with the names, ages, social
security numbers and telephone numbers of every member of
the department. Apparently, the employee downloaded this
information to his home computer. The evidence at the arbi-
tration showed that the employee had a legitimate, business-
related reason for acquiring this information (or most of it),
that this information was available to the employee and vir-
tually everyone else in the department on index cards in the
firehouses, that other employees accessed this information
electronically without any special authorization, and that the
employee believed that he needed no written authorization to
access this information electronically.

The panel found that the employee had no right or author-
ity to do what he did and that the information the employee
acquired was sensitive and if used wrongfully, could cause
significant harm. At the same time, it found that there was a
question as to whether the rule in question applied to the
employee, that the City had an ambivalent attitude toward the
confidentiality of the information, that there was some “polit-
ical” motivation for the termination and that the employee
had served the City for nineteen years with a virtually
unblemished record. Weighing all these factors, the panel
concluded that the City had not shown just cause for the ter-
mination and vacated the termination, reducing the discipline
to an eight month suspension without pay.

Both sides moved to vacate the award. The trial court

189 100 Conn. App. 853, 920 A.2d 331 (2007).
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denied the employee’s motion, but granted the City’s, finding
that the award violated public policy; namely, the public pol-
icy underlying General Statutes section 53a-251. Section
53a-251 establishes the crime of unauthorized access to a
computer system and makes an individual guilty of this
offense when he accesses a computer system without author-
ization, knowing he is not authorized to do so. The Appellate
Court reversed. It concluded that the award did not violate
the public policy reflected in the cited statute, that per the
panel’s finding, the employee did not access the computer
information knowing he was not authorized to do so, that the
employee reasonably believed that he had the requisite
authority. It also deemed its conclusion reinforced by the
result of its review of other cases applying the public policy
exception. This review revealed that the cases upholding the
vacating of awards requiring the reinstatement of a terminat-
ed employee usually involved some apparent and egregious
misconduct on the part of the employee. According to the
Court, a consideration of the totality of circumstances here
failed to reveal anything so egregious as to require nothing
less than termination so as not to violate public policy.

Law Offices of Neil Johnson v. Administrator, Unemploy-
ment Compensation Act!90 is primarily a procedural case
involving an appeal of an unemployment compensation deci-
sion in favor of a former employee. However, the decision
reinforces the rule that an employee who quits “for a good
cause attributable to the employer” is eligible for unemploy-
ment compensation benefits.!91 Here, the record at the
employment security board of review disclosed that at the
time of her hire, the employee specifically negotiated for the
employer to pay her at the end of a work week, rather than

190 101 Conn. App. 782, 924 A.2d 859 (2007).

191 CONN. GEN. STAT. § 31-236(a)(2)(A) provides in relevant part that “no indi-
vidual shall be ineligible for benefits if the individual leaves suitable work...for good
cause attributable to the employer, including leaving as a result of changes and con-
ditions created by the individual’s employer....” Section 31-236-19 of the
Regulations of Connecticut State Agencies provides that “in determining whether an
individual’s reason for leaving suitable work is for a good cause attributable to the
employer, the administrator must find that the reason relates to wages, hours or work-
ing conditions, which comprise the employment that the individual voluntarily left.”
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the following week, which was the employer’s usual prac-
tice.192 The employee quit after the employer announced that
it would no longer pay her at the end of the work week, but
rather would pay the employee the same as it paid all other
employees, during the week following the week that she
worked.!193 The Appellate Court agreed with the trial court
and the security board that the employer changing the specif-
ically negotiated wage payment schedule was good cause
attributable to the employer that did not disqualify the
employee from entitlement to unemployment compensation
benefits.194

192 101 Conn. App. at 793.

193 14.

194 Jd. The remainder of the case involved a discussion of the employer’s fail-
ure to move this administrative forward which resulted in a Motion for Judgment
being entered against it. The employer failed to claim the matter to the short calen-
dar or move to correct a finding of the board within two weeks of the filing of the
record. Therefore, the trial court granted the administrator’s Motion for Judgment,
and the Appellate Court affirmed.
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The History of the Connecticut Supreme Court.
Wesley W. Horton. Thompson/West. 2008. 311 pp.
and 34 pp. Table of Cases.

Wesley Horton is to be commended for presenting the his-
tory of the Connecticut Supreme Court in a manner that
brings life to the decisions, the changes in structure, the
inevitable conflicts among justices, and the philosophical
development of the system of jurisprudence in its first sever-
al decades.

Moreover, while he shows his great respect for some of
those who served on the Court, he does not do so with any
bias in reporting the interplay of the justices.

Those who have known Mr. Horton are aware of some of
his prior historical articles which he has written over the past
two decades and most of which have appeared in this Journal.
He has a penchant for avoiding sterile analyses and has a
sense of humor which he exercises to maintain interest.

In his Introduction, he states:

While I was reviewing the Connecticut Reports cover to
cover, a strange thing happened. Justices I never knew came
alive and in certain cases became old friends. Without the
leveling influence of law clerks, who first came on the scene
in 1959, it became clear to me who were the leaders and who
were not, who were the scholars and who were the light-
weights, who wrote well and who did not, who were likeable
and who were not, who were hard workers, who were practi-
cal, who were stubborn, who had what philosophical or polit-
ical persuasions, who dissented a lot or not at all, and, most
important, whose statements of law could be relied on and
whose could not. To know who is which is of practical sig-
nificance to busy lawyers and judges who want to know
quickly which opinions are and are not likely to assist the
reader in understanding the law today. One is more likely to
pause if an opinion is written by Oliver Wendell Holmes than
if it is written by Charles Whittaker.

He also defined his goal:

So this is a practical book for lawyers and judges. The object
is to put in one place, mostly chronologically, those elements
of Connecticut legal history that lawyers and judges should
know in order to do their job properly today.

The reader is given a clear opportunity to reach that goal.
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Following an extensive introduction and a review of the
predecessors of the present Supreme Court, the book is divid-
ed into 11 eras with each era providing a mini-history of the
important decisions, the interaction of the justices and the
legacy of that era to Connecticut jurisprudence. The book
ends with a chapter entitled Through the Spyglass in which
Mr. Horton discusses issues and cases which, from the shaky
platform of January 2008, will confront the Court. He antic-
ipates the role of the various justices including the new chief
justice, Chase Rogers.

Mr. Horton interviewed many of the justices in the last
three decades and observes.

Each judge was extremely candid and forthcoming in

answering my questions about justices going back to the

1930s and, for three of them, to the 1920s. Because their

remarks were highly unflattering of many of the justices, I

tucked my notes away for two decades, until now.

One of the more interesting analyses is provided in the
chapter The Hamersley — Baldwin Court which reviews the
political climate which led to decisions of great import with
respect to separation of powers, freedom of the press, and
individual rights.

Another chapter covers the decisions of the Court in 2000
through 2007 as influenced by two scholarly justices, David
Borden and Peter Zarella. Frequently, each of these justices
was able to persuade fellow justices to join them in majority
and dissenting opinions. They also joined in some important
cases. From a Constitutional standpoint, Justice Zarella’s opin-
ion in Blumenthal v. Barnes reviewed the powers of the attor-
ney general and his attempts to expand his role and jurisdic-
tion. Justice Zarella’s opinion held that the Attorney General
possessed no “common law” power; and Borden joined.

One of the most controversial cases of that era was State
v. Courchesne, a death penalty case which involved whether
the literal meaning (“plain language”) of the statute should
yield to legislative purpose. Borden wrote a majority opinion
which adopted a legislative purpose test. Justice Zarella
wrote a dissent pointing out that the majority interpretation
would allow the courts freedom to interpret statutes as they
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wished and to ignore any apparent conflict with the plain lan-
guage. As a result of the furor, the Legislature enacted a
statute which “overruled” the Borden decision and mandated
the plain language “rule” for construction. This was then
undermined if the court initially found that the statute was
susceptible to more than one reasonable interpretation.

In the Peters Era, Mr. Horton covers the landmark deseg-
regation case of Horton v. Meskill in which the decision was
written by Chief Justice John Speziale. The lead plaintiff was
Barnaby Horton, Mr. Horton’s son. Mr. Horton could not
enter an appearance because he was a member of the Canton
Board of Education which had become a party to the litiga-
tion. However, that did not preclude him from being a key
member of the prosecution team — he referred to his role as
that of “Rasputin.” He also discusses Sheff v. O’Neill in
which Chief Justice Peters authored an opinion which is one
of her major contributions to Connecticut jurisprudence.

Woven into the analysis in these chapters are decisions
relating to the separation of powers and an assessment of the
impact of the decisions.

There are many interesting tidbits such as reference to the
background for the Constitutional Convention of 1818:

How many know that the Connecticut Constitutional
Convention of 1818 was called in large part to disestablish
the Congregational Church and to provide judicial independ-
ence? While the former may be of mostly historical interest,
the latter is of great practical importance today.

Although Mr. Horton’s detailed history of the decisions,
the roles of various justices and the development of the pres-
ent court will never make a best seller list, it is good reading,
particularly for those interested in the history of the court and
of the impact of the men and women who comprised the
court.

The decisions in each of the eras include all citations and
the book concludes with a 34-page table of cases providing
full citations.

A reader can readily conclude that he clearly achieves his
stated goal:
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So this is a practical book for lawyers and judges. The object
is to put in one place, mostly chronologically, those elements
of Connecticut legal history that lawyers and judges should
know in order to do their job properly today.

PETER L. COSTAS*

* Of the Hartford Bar.
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