




































































debate, that one of the primary vehicles for both professional and economic improvement is to
merge some of the smaller probate districts together in order to form more viable, regional, but
still community based courts.

We already have examples of successful regional community-based courts in the districts
of Middletown, Norwich and Newington, among others. Regional courts that combine several
towns into one probate district have already demonstrated that re-districting can allow full time
opening hours, increased staff and resources while still keeping the courts local in character. At
the same time, the Task Force acknowledges that increased service to the public and economic
savings may not always go hand in hand. Because probate courts handle matters of such
importance to Connecticut families, we do not recommend pure cost savings at the expense of
quality service. The Task Force through its Consolidation Sub-Committee prepared a chart® of
possible savings. Although these numbers are extremely tentative and are not included as an
endorsed part of the report, they do represent an idea of the approximate level of savings in
judicial costs alone that consolidation may provide for the system. The Task Force does wish to
stress that it believes that re-districting is not only a financial solution, but is also an opportunity
to help further increased professionalism in the courts.

In considering an optimum size for a probate district, the Task Force first looked at issues
of quality, service and professionalism, rather than just pure cost savings. We began with
staffing, and determined the court size required to fund the minimum of 2-3 staff positions
necessary to enable the court to remain open full-time, because we believe that this single factor
has the greatest affect on the public. Second, the Task Force felt that a larger sized court would
provide a more consistent workflow than one or more smaller courts, as greater numbers tend to
provide more stable averages. Variations within or among districts would more likely even out
with larger size. Third, larger districts could provide more substantial compensation and, to the
extent that higher compensation attracts higher quality applicants, might attract qualified staff
and judicial candidates. Fourth, if the work in decedents’ estates begins to contract with the
phase out of the succession tax, as is expected, some smaller probate districts that are marginally
viable now may be even less so in the future. el

The Task Force recommends that districts be consolidated, to result in districts that serve’
a population of 30,000 to 50,000 in most probate districts. The Task Force believes that districts
of the size will result in increased professionalism, better service, the ability of the court to be
open full time, as well as greater economic efficiency, while still maintaining the identity of a
community probate court. Factors involved in creating appropriate districts should include
consideration of the ease of transportation within a proposed area, the location and direction of
major highways, and maintaining a community of interest. '

Nonetheless, the Task Force was very concemed that some regions of the state,
specifically the more rural parts of the state, may need to have regional courts much smaller in
population size than the statewide average, due to geographic necessity. With fewer
' transportation options and a more spread out population base, particular attention will need to be
paid to the consolidated districts in these regions t0 keep them accessible. Therefore, the Task

23 Gee chart attached as Appendix B. This is for discussion purposes only and does not necessarily represent
expected savings.’ ’
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Force anticipates some deviation in the rural areas from our stated goals, in order to maintain
geographic viability, address transportation concerns and provide a community of interest within
the proposed new districts. In these more rural parts of the state, probate districts may need to be
smaller. However, the districts in these more sparsely populated areas should still be of
sufficient size to warrant being open on a full-time basis. Staffing requirements would be
commensurately smaller, but there should be at least one full-time clerk. With these
considerations in mind, the Task Force anticipates that a minimum size of 15,000 to 20,000 will

be needed even in the rural areas.

A number of reasonable people have suggested that any probate court re-districting
should be conducted only-on a voluntary basis. While there is much appeal to this concept, and
the Task Force encourages and applauds efforts at voluntary district combinations and
consolidations that have been taking place, ultimately the financial and professional pressures of
the system call for a more uniform and systematic approach. Furthermore, it is unlikely that re-
organization of the probate districts into new districts that meet our recommended criteria can be
accomplished on a purely voluntary basis. Therefore, given that an over-all, statewide plan
would produce better results than an informal, ad hoc process, the Task Force recommends that
re-districting be done according to a well thought through plan that will apply to all districts
uniformly and fairly. In devising a plan of consolidation for submission to the Legislature, we
recommend that the Probate Court Administrator's office not only consult with the members of
the Probate Assembly, but also hold public hearings throughout the state, in an effort to explain
the reasons for any district changes and to receive input from the citizens of the local

communities.

There are currently 123 courts, many of which have facilities that do not meet current
state standards. To require towns to expend their already tight budgets to bring all of these
facilities up to mandated requirements may not be practical or desirable. If smaller towns can
combine their limited resources to make one facility that meets such standards, this may provide
overall cost savings. On the other hand, there may not be an appropriate facility in a combined
district that can be renovated in a cost-effective manner. In some cases, it may be necessary for
the town hosting a newly consolidated district to enhance their existing court facilities. The Task
Force believes in order to promote the goal of consolidation and to avoid additional burdens on
the municipalities, the State should, through the Probate Court Administration Fund or
otherwise, contribute to the initial capital cost inherent in the setting up of new facilities.

D. Financial Stability and Accountability

The Task Force recommends that a number of changes be made to improve the long-term
financial stability and viability of the probate courts. The first change is to grant the Probate
Court Administrator greater control over the finances of the probate court system to establish
reasonable budgets for the probate courts to provide for greater uniformity across the state.

1. Salaries for Probate Judges

The present system produces differences in judicial compensation from court to court that
do not appear to be justified purely by caseload or workload. We therefore recommend that the
Probate Court Administrator conduct a study using the services of an independent professional
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consultant to suggest a mechanism for compensation of probate judges that would provide
reasonable salary for the reasonable and necessary work of the judges, taking into account the
health insurance and retirement benefits provided to judges under current law, and the time and
skills reasonably necessary to perform their judicial duties.

2. Uniform Court Standards -- Budgets, Staffing Levels and Salaries

The Task Force believes that financial controls are necessary to make certain that each
probate court is accountable for and handles its finances in a relatively uniform manner. Each
probate court should be required to submit a budget to the Probate Court Administrator in
advance of each calendar year. The Probate Court Administrator or his designee would then
review each such budget for compliance with the pertinent regulations.24 At the same time, since
probate judges are elected officials and are directly answerable to the public, probate judges
should retain direct control of their staff, including the ability to hire and fire staff members. The
compensation of those staff members, however, should be based on the salary ranges established

by regulation.

3. Administrative Efficiencies and Technologies

The Task Force recommends further study on taking advantage of new technologies and
administrative advances that are consistent with public access, public service and reduced costs,
within the goal of existing budget constraints. These may include: elimination of costly and
space consuming vaults when there are adequate alternatives; conference or video participation
at hearings; more hearings outside of court, especially for conservatorships, to assist frail and
disabled persons; and greater coordination with other state agencies such as the Department of
Children and Families, the Department of Mental Retardation, the Department of Administrative
Services and other state agencies that routinely interact with the probate courts. '

4. Financial Resources

The Task Force recommends that every effort be made to allow the probate courts to
continue to finance themselves with revenue derived from fees charged directly to those who use
the courts, rather than with funds received from the state’s general revenue sources. Increased
efficiency in court operations, consolidation of courts, and cost controls may help sustain the
viability of the courts’ present financial arrangements.

However, the Task Force is aware and remains concerned that numerous external factors
seem likely to necessitate eventual recourse to additional sources of revenue. Chief among these
factors are the repeal of Connecticut’s succession now in progress, the current uncertainty of a
repeal of the federal estate tax, the interdependence of the Connecticut and federal estate taxes,
and the possibility of changes in volume or types of court services in response to social changes
and laws affecting trusts, estates and the rights of individuals.

‘2 Although, ideally, the courts' income would cover all court expenses, we recognize that some of the districts may
continue to need subsidies from the probate administration fund. Any regulations concerning courts' budgets would
need to allow for the variations of income and workload of the courts. In appropriate circumstances financial
assistance in the form of subsidies or otherwise may be necessary to support minimum staffing levels in some of the
courts in rural or poorer districts.
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a) Possible Increase in Fee-Producing Matters

In the meantime, the Task Force suggests that, to ensure the continued financial stability
of the courts, a realistic approach is to explore and develop reasonable additional financial
resources to promote the courts in their willingness and desire to support themselves. We
recommend that the following additional sources of revenue be considered:

(1) Uniform Trust Code

The Task Force and the Connecticut Bar Association have recommended that the
Uniform Trust Code (“UTC”) should be enacted in Connecticut. If the UTC is enacted, there is a
potential for an increase in fee generating matters brought before the probate courts. ‘See Section
V.E.4 below. These new matters might include petitions for court approval of modification or
termination of irrevocable inter vivos trusts, as well as an increase in inter vivos trust
accountings filed in the probate court cather than the Superior Court. The probate courts' ability
to resolve such matters would provide needed services, and would also help to boost revenues for
the courts. However, court costs may increase as well.

(2) Powers of Attorney

"We propose, in Section V.E.6, below, that the probate courts be given additional
jurisdiction to call those acting under powers of aftorney to account. This may result in more
accounting actions being brought in the probate court, which in turn may result in the generation
of more fees for the probate courts. Although such an amendment may result in more petitions
being brought for such purposes, it may also result in a decrease in the number of
conservatorship actions brought for the sole purpose of allowing-a conservator to bring a petition

for accounting under a power of attorney.

b) Adjustments to Fee Schedules

We believe that any dramatic increase in probate fees may well accelerate any movement
to “avoid probate.” We are convinced that any increase in the statutory fees alone would not
solve the problems the probate courts currently face, but, at best, would only result in a modest,
temporary increase in revenue. Nonetheless, we have considered a number of different options

for some fee increases.

(1) Caps on fees re decedents’ estates

 Under current law, Sec. 45a-107, the statutory fees for decedents’ estates are capped at
$12,500. We have considered removing the caps on fees for decedents’ estates to produce
increased revenue for the courts. This change would only affect those estates having a value in
excess of $4,754,000 (the level at which the current cap is reached). We also considered a
further adjustment to reduce the applicable percentage for estates in excess of $4,754,000 to
perhaps .20%. (Estates over $500,000 in value are currently assessed fees at the rate of :
$1,865.00 plus .25% of all in excess of $500,000.) However, we determined that the current cap
of $12,500 is already viewed as being too high and that any removal of the cap would affect so
few estates that there would not be an appreciable increase in the fees realized by the probate
courts. We also concluded that any increase in the statutory fees would accelerate the use of
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probate avoidance techniques, and thus provide an impetus for the public to circumvent judicial'
review of the handling of decedents’ estates. For these reasons, we do not recommend that any
changes be made to § 45a-107.

(2) Caps on fees for trust accountings

Section 45a-108 sets forth statutory fees for all accountings submitted to a probate court
other than those relating to a decedent’s estate. Such accountings include those of trustees,
conservators, guardians and agents under powers of attorney. Fees for such matters are capped
at $750. The maximum statutory filing fee for Superior Court, which can also hear many of
these accountings, is only $225. It is our hope that the speed and informality of the probate
courts will keep the probate courts competitive over Superior Courts, but there is a risk that if the

fees in probate court become t00 high, attorneys and beneficiaries will realize that there is a
lower cost alternative. Thus, although we considered several alternative fee structures for such
matters -- including removing the $750 cap, or imposing a higher maximum fee for very large
trusts or for accountings covering many years -- we ultimately rejected these ideas.

‘We concluded that it was best not to change the present fee schedule under Conn. Gen.
Stat. §45a-108. -Any increase in the fees would discourage the seeking of judicial review of !
such matters. It would also provide an impetus for forum shopping; that is, it would increase
fees in the probate courts m relation to entry fees for the Superior Courts, thus potentially
causing more of such matters to be brought before the Superior Courts, notwithstanding the
additional time required to bring such matters to conclusion. -’

(3) Consideration of an alternative determination of gross estate

Sec. 45a-107 requires the basic costs of estate settlement proceedings to be computed on
the basis of the gross taxable estate. We considered the idea that the law be changed to require
an inventory of non-probate assets to be filed in the probate court, which inventory would serve
as the basis for charging a fee on non-probate assets, after the phase-out of the Connecticut
Succession Tax is completed. Social trends, for good or ill, currently favor the simplification of
property transfers in decedents’ estates. The Connecticut Legislature has passed many laws in
recent years endorsing this trend, including exempting life insurance and qualified plans from the
Statute of Wills, as well as more recent developments like the Uniform Securities Transfer on
Death Act, and an act last session that allows a beneficiary to be designated on automobile
registrations. Attempting to reverse such trends at this time may prove highly unpopular.

¢) Flat Entry Fees

. According to the Probate Court Administrator's office, the aggregate of gross fees
collected by Connecticut's probate courts during the year 2002 amounted to nearly $26,000,000,
on approximately 80,000 "matters". This translates to an average of $325 per "matter". A
"matter," for these purposes, means any filing with the probate court and, typically, there
numerous matters filed in any one proceeding. For example, settlement of a decedent's estate is
one proceeding that comprises several "matters” during the course of administration (e.g., the

application for administration or for probate of the will, the inventory, an order and return of a

list of claims, and the accounting). As explained above, in Section I, D, fees for proceedings in
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the probate courts, other than fees for decedent’s estates and accounting proceedings, are, for the
most part, charged a flat entry or filing fee of $150. We therefore considered the possibility of
revising the probate court fee structure so as to impose a charge in a flat amount for each

"matter."

We decided that it would not be practical to impose a separate fee on each matter in a
probate court proceeding, and we therefore recommend that no re-structuring of fees be made.
The vast majority of "matters" brought before the probate courts currently are included in
proceedings that would not be able to support fees greater than that the single entry fee now
imposed (e.g., name changes, adoptions, proceedings with indigent parties, etc.). Adjusting the
fees for decedents' estates and all such other proceedings would inevitably reduce the gross fees
collected by the probate courts, thus exacerbating rather than remedying the current fiscal
problems. However, a modest increase in entry fees, or an increase in supplemental charges
(such as those described in Conn. Gen. Stat. § 45a-106) for complex proceedings that require
court time and services beyond a prescribed norm should be considered. By comparison, in
Superior Court, entry fees for most civil actions were increased this past March to $225; civil
actions, by analogy, also each involve numerous “matters.”

d) Probate Administration Fund

The Judicial Department should permit the Probate Administrator to dedicate the Probate
Administration Fund to preserving and reforming the probate court system, including, but not
limited to, payment for the following: (1) an independent consulting firm to review the financial
structure and projected revenue and expense, (2) computerization of remaining un-computerized
_courts, (3) technology to reduce or eliminate the need for vault space, (4) leasing space and/or
remodeling courts with facilities that do not meet minimum standards, and if needed, 5)
subsidizing the system as it undertakes other reforms or restructuring recommended in this

report.

¢) Possible Future Need for Support from General Fund

Efficient consolidation and cost control can forestall and limit the amount of state
subsidies for a period of time. At some point, perhaps around the year 2006 or 2008, due to
outside forces such as succession tax repeal, the possible repeal of the federal estate tax or a
greatly increased exemption, and other social and legal changes, some outside revenue is likely
to be necessary. The Connecticut probate system is perhaps unique in the country in having
required little or no subsidies to date; a realistic goal is not to avoid any subsidies in the future,
but to provide sufficient cost savings and financial controls that would minimize the amount of
subsidies. Indeed the citizenry of this State would be surprised to know the extent the system
relies upon pro bono services by the bar and very minimal compensation for some court

employees.
E. Expanded Jurisdiction

The jurisdiction and authority of the Connecticut probate courts have grown over their
history, and the Task Force recommends additional expansion of their jurisdiction and powers at
this time. Such expansion will allow the courts to handle more effectively the matters that now
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come before them, and will contribute to professionalism and efficiency in the resolution of other
types of cases. We therefore recommend the following changes in the jurisdiction of the probate
courts: ‘

1. Clarify the binding effect of a decree ordering payment of money

It is not sufficiently clear at present what binding effect a probate decree will have when
it orders the payment of money. Connecticut caselaw holds that probate courts lack jurisdiction
to award “damages,” Dettenborn v. Hartford National Bank and Trust Company, 121 Conn. 388
(1936), Gaynor v. Payne, 261 Conn. 585 (2002), and there is authority to the effect that
beneficiaries who seek a recovery of funds from an executor or trustee must sue in Superior
Court. Ramsdell v. Union Trust Co., 202 Conn. 57 (1987). This line of authority has been cited
by some parties to assert that a probate decree ordering payment of money is not binding, and
may merely be relied upon as establishing probable cause to commence a separate Superior
Court action. Yet probate courts are frequently called upon to issue decrees directing the
payment of money. Probate courts have, for example, imposed surcharges on a fiduciary who
has overcharged fees, misappropriated estate funds, or failed to make the trust property
productive. See Statewide Grievance Comm. V. Ankerman, 74 Conn. App. 464 (2003)
(referencing a complaint alleging a probate court decree ordering the defendant to repay
$64,344.14 in misappropriated account funds). Similarly, probate courts often grant claims
against estates, Zanoni v. St. Patrick’s Manor, Inc., Docket No. CV 91-0388328S, 1991 WL
121240 (Conn. Super. Ct. June 25, 1991) (confirming decree of probate court allowing claim by
nursing home against estate for care provided to decedent), and may issue decrees requiring
payment of money for other reasons as well, Zanoni v. Lynch, Docket No. X07 CV 96-
00770018, 2002 WL 959910 (Conn. Super. Ct. April 16, 2002) (legal fees incurred by the
administrator considered “administrative expense”). ,

The Task Force believes that probate court decrees ordering payment of money should be
given effect, if not appealed or if sustained on appeal. Under some interpretations of the present
law, however, a party with a valid claim against an exccutor or trustee might be obliged to prove
it on multiple occasions before it could be enforced. For example, the beneficiary might first
succeed in asserting it in the probate court (such as in the context of an objection to an
accounting), then successfully defeat an appeal by the fiduciary in a trial de novo in the Superior
Court, only then to be required to commence a new civil action and a third hearing on the merits,
before obtaining a judgment that addresses all of the issues raised in the dispute. Conn. Gen.
Stat. §45a-24 provides that probate decrees, if not appealed, "shall be conclusive and shall be
entitled to full faith, credit and validity and shall not be subject to collateral attack, except for

fraud."

The Task Force recommends that the law be clarified that probate court decrees that
direct the payment of money be given binding effect, even if they might be characterized as
awards of damages, and that a probate court decree approving the actions of a fiduciary not be
subject to relitigation in a separate Superior Court proceeding claiming "damages." Thus, if such
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a decree is not appealed, or if it is upheld on appeal, it is a final determination and entitled to res
judicata effect, just as any other probate court decree. Gaynor, 261 Conn. at 596.%

2. Clarification of Enforcement Powers

There is uncertainty at present as to the power of probate judges to enforce their contempt
power. The Task Force recommends that the Probate Assembly and the Probate Court
Administrator address this issue (including consultation with state marshals regarding their roles
with regard to probate courts) to provide guidance to probate judges as to the means available to
them to obtain compliance with their decrees and to utilize contempt power when necessary to

uphold the integrity and dignity of the court.

3. Concurrent and Exclusive Jurisdiction

Probate courts should be granted concurrent jurisdiction with the Superior Court over
claims against trusts, conservatorship estates and guardianship estates, to the same extent that
such concurrent jurisdiction now exists with respect to claims against decedents’ estates. We
recommend that probate courts retain exclusive jurisdiction over decedents' estates,
conservatorships, guardianships, and the interpretation of living wills and other matters that are
now exclusive to the probate courts. With expansion of powers and improved professionalism of
the probate courts, consideration should be given to entrusting other matters, such as inter vivos
trusts, to the exclusive jurisdiction of the probate courts.

4. Uniform Trust Code

A proposal has been made that Connecticut adopt the Uniform Trust Code, to clarify and
codify Connecticut's common law of trusts. One effect of the Code would be significant increase
in the jurisdiction and powers of both the probate and the Superior Courts with respect to trusts.
Rather than providing jurisdiction over inter vivos trusts concurrent in probate and Superior
Court, as initially proposed by proponents of the Code, we recommend that the probate courts be
allowed exclusive jurisdiction of new proceedings concerning the administration of infer vivos
trusts under this new uniform law, provided that the probate courts have the expanded
jurisdictional and remedial powers that the new law contemplates. Such matters fit most
logically within the purview of the probate courts.

5. Spousal Support
Currently the probate courts have exclusive jurisdiction with respect to spousal support in
conservatorship matters; the Department of Social Services has exclusive jurisdiction over
eligibility for those persons who are applying for medical assistance or other forms of state aid.
Occasionally there can be tension in this relationship. From time to time this tension has resulted
in attempts by the Department to try to restrict or hinder the probate court’s jurisdiction or
authority in this and other areas. Such efforts make conservatorships less effective for all those

25 This is not to say that the probate courts would have a role in execution by a marshal on a decree ordering
payment of money. Rather, the Task Force believes that if a probate court is unable to induce compliance with a
decree by its existing powers, then a party seeking to enforce the decree (e.g. by attachment on real estate of
garnishment of funds) be required to sue upon the decree in the Superior Court as if the decree were a foreign

judgment.
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who must make use of them, even those who are not receiving state assistance. We recommend
against any further change in the current law regarding the jurisdiction of the probate courts
regarding spousal support, and in particular, recommend that Connecticut remain in compliance
with federal statutes that acknowledge the jurisdiction of state courts over spousal support in
conservatorships. Making it more difficult or complex to care for the frail elderly is not good
judicial policy, is not in the best interests of the citizens of the state of Connecticut, and may
cause more harm than good long term. If a probate court issues an inappropriate or incorrect
order concerning the conservatorship of an elderly person to which the Department of Social
Services objects, an appeal is the appropriate remedy. '

6. Powers of Attorney

Powers of attorney are a growing field of both use and abuse. Under current law, the
principal or "grantor" of a power of attorney may petition a probate court for an order that the
agent or "attorney-in-fact” acting under the power of attorney account for his or her actions as
agent. Conn. Gen. Stat. §45a-175 (a) and (b). However, if the principal or grantor is incapable
of acting for himself, the only manner in which a third party can compel the agent or attorney-in-
fact to account for his actions is by requesting that a conservator be appointed for the principal's
estate so that the conservator can petition for such an accounting. It is not clear that a civil action
under § 52-401 through § 52-405 would lie. We recommend that consideration be given to the
amendment of §45a-175(b) to allow those individuals with appropriate standing, including the
heirs-at-law of the principal if he or she were deceased, to bring a petition in the probate court
requiring the agent to account. This would make it easier for family members to ensure that an
agent has satisfactorily discharged his or her duties. Issues requiring further study for this
proposal include whether or not the judge for the probate court would first have to determine that
the principal or "grantor" is incapable of managing his or her affairs before the putative heirs at
law would have standing to bring such a petition, and whether any other procedures ought to be
implemented in order to ensure the privacy of the principal.

F. Increased Judicial Professionalism and Training of Judges

1. Non-Lawyer Judges
The Task Force recommends that new probate judges be required to be members of the
bar of the state of Connecticut. We propose that currently sitting judges be “grandfathered” for
the balance of their continuous service, Z.e. for so long as they continue without interruption to
hold their current judgeship or the judgeship for a district into which their district is consolidated.

The Connecticut probate system has been extremely well served by lay judges throughout
its history, and some of our outstanding current judges are lay judges. However, as a result of
substantial changes in probate jurisdiction in recent years, proposed increases to jurisdiction in
the immediate future, and also as a result of the proposed larger size of newly consolidated
districts and the desire to increase professionalism, it may be unrealistic to expect new lay judges
to be able to step in professionally and competently handle complex legal matters without some
disadvantage to the citizens of the state as they begin the learning process. This
recommendation is based on the changes in circumstances described above, and while being a

member of the bar is unfortunately no guarantee of virtue, it is an objective criterion that
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demonstrates substantial training in legal issues and would allow new judges more quickly and
readily to carry out their responsibilities.

The Task Force recognizes that legally trained judges are not a panacea. Judges who sit
in probate courts relatively infrequently, and primarily practice law in unrelated fields, may also
not be as knowledgeable as they might when they take office. Providing judges with an
opportunity to develop a true background and expertise in probate matters is another reason
behind the Task Force’s recommendation that probate districts be of a certain minimum size, to
allow all judges the ability to develop the experience and focus necessary to achieve the highest
levels of public service. J udges who hear relatively few matters per year will not be as
knowledgeable or experienced as those who devote a larger part of their professional time to

strictly probate matters.

2. Continuing Education Requirements.
Currently, probate judges are required to participate in at least 15 hours of continuing

education. In addition, there is a more intensive, obligatory training program for new judges.
We endorse these continuing education requirements, and would like to see the specific
programs for which judges may receive continuing education credit more limited in scope, to
matters that foster a judge's knowledge of probate law and procedures. Specifically, we
recommend that continuing education credit not be given for presentations to the general public,
but do recommend credit for presentatibns sponsored by a court or bar organization, but this is a
decision for the Probate Court Administrator or Probate Assembly. Presentations to the general
public, while requiring preparation and knowledge of probate law, are more akin to public

service and campaigning than to continuing education, and therefore should not be counted for
these purposes.

3. Clerks’ Training Programs

We recommend that probate clerks be given paid time for their participation in
continuing education and not be required to pay their own funds for attendance.

4. Judge’s Role In Settlement Efforts

We believe that mediation has been a very important part of the probate system, and the
Task Force recommends that this continue and be developed even further.

The Task Force wishes to preserve the current role of probate judges in assisting parties
to resolve disputes. We propose no restrictions on discussions between judges and parties or
their counsel, including settlement proposals, so long as those are not substantive ex parte
communications. Having adequate court staffing in all courts will help eliminate some of the
current concern over such ex parte discussions.

Nonetheless, we recommend some tightening of the rules, to ensure that probate judges
refrain from ex parte communications with parties or counsel as to matters being heard by that
judge, other than for purely administrative discussions. Should a judge believe that ex parte
discussions would be appropriate to facilitate settlement, that judge should refer the parties to
another judge or to some other neutral person to serve as a mediator. This recommendation
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requires a change in Canon 3(B)(7)(d) of the Code of Probate Judicial Conduct, which currently
allows ex parte communications provided that the parties consent. It is the belief of the Task
Force that such consent may in some cases be given without full understanding by pro se parties,
that parties may fear withholding consent from a judge who is presiding over their matter, and
that there is a risk of appearance of impropriety from ex parte communications with a judge any
time that judge is adjudicating a disputed matter.

In an effort to encourage further efforts at mediation, we recommend that probate court
forms relating to contested matters include a box that can be checked by either party seeking
mediation of the matter before a formal hearing is commenced.

5. Judges’ Service as Fiduciaries

The Task Force believes that there are inherent conflicts created when a probate judge
serves as a fiduciary subject to the jurisdiction of the probate court. Probate judges are currently
prohibited from representing parties in disputed matters before any probate court Conn. Gen.
Stat. § 45a-25. The Task Force believes that prohibition is appropriate to avoid the appearance
of favoritism that would arise when a sitting judge serves as counsel in a dispute. The Task
Force believes that the same concerns apply when a judge assumes the responsibilities of an
executor, trustee, or other fiduciary answerable to'a probate court. Such responsibilities
necessarily entail probate court oversight of the fiduciary’s compensation and services. Given
the potential for disagreement over those issues, the potential for an appearance of favoritism is
present in most cases.

For these reasons the Task Force recommends that sitting probate judges be prohibited
from serving as executor, trustee, or other fiduciary answerable to a probate court. Exceptions
should be made, however, in those circumstances where no reasonable potential for favoritism 1s
present or where there are substantial countervailing factors. Thus, the Task Force recommends
that judges be permitted to serve as a fiduciary when only the judge’s family members are
involved, or where there is an unusually close relationship between the judge and the ward,
settlor, or decedent, as well as a demonstrated need for the probate judge to serve.

The Task Force has prepared a more detailed proposed set of guidelines to address this
issue. Those are attached as Appendix C.

6. Probate Judicial Campaigns and Finance

Given the importance of political activities and campaign finance as it relates to the
publicly elected judiciary, the Task Force recommends that a separate study committee be
formed to review the existing probate court code of ethics and relevant statutory provisions and
to make such changes as may be advisable to enhance the public’s confidence in the probate
court system. The Task Force believes such a committee should consider the following three
goals:

1) Séparate the process of fund raising from the exercise of judicial functions.

(i1) Avoid any connection or appearance of a connection between the raising of
campaign funds and the conduct of the office of probate judge. :
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(iii) Avoid the ability of lawyers or accountants to contribute to a probate judge’s
:ampaign, other than in a de minimis manner, if they are to practice before that court.

A Subcommittee of the Task Force has raised a number of issues or proposals concerning
jossible probate judicial campaigns that it believes are not yet ready for recommendation, but
epresent substantial effort and thought that the Task Force believes should be preserved.
\ccordingly these considerations are attached to this report in Appendix D, so that a future study
ommittee can take them into account in beginning its own deliberations.

G. Probate Appeals

1. Recommendations

There are a number of modest changes that the Task Force believes will improve the
andling of appeals from the probate courts to the Superior Court. These are:

(a) Simplifying the procedure for taking appeals, including elimination of the
squirement that the probate judge sign a decree allowing the appeal.

(b) Currently, probate court orders that are appealed are not stayed during the
ppeals process unless a special order seeking a stay is sought. There is no standard procedural
yechanism for so doing. While this can be advantageous in some cases, such as decedents’
states and custody orders, in the case of contempt matters, and possibly other matters, the issue
f automatic stays should be reconsidered in those special cases.

2. Areas for Further Study Regarding Appeals

The Task Force recommends further study of additional changes in the current system of
robate appeals. We are mindful that while the current system of appeals has inadequacies, care
wst be taken not to negate, in the process, the advantages in the probate courts' adjudication of
ontested matters. We believe the following points must be considered in any discussion of
1ore comprehensive changes to Connecticut’s system of probate appeals.

a) Benefits of the Current System

Parties treat probate decrees with high regard, as demonstrated by the relatively low
amber of appeals and trials of probate appeals. It is crucial to the effectiveness of a probate
idge in his or her handling of an estate or other matter that their decrees on disputed issues carry
eight with the parties. Also, the current system of relatively informal probate proceedings, with
»peals to Superior Court that are trials de novo, places few demands on judicial resources in the
-obate courts, although it does make the administration of related matters with that estate
fficult while an appeal is pending. The relatively informal probate hearings also permit the
arties to approach probate hearings with less costly preparation than they might deem necessary
»sent the right to de novo appeals. In particular, the current system has limited the pressure to
ynduct discovery in probate disputes.

35



b) Limitations of the Current Appeals Process

At the same time, there are several advantages to be gained from a system that would
combine trials on the record in the probate courts with more limited appeal rights to the Superior

Court.

Probate judges’ decisions are not given the same level of weight as decisions of local
administrative bodies, such as zoning boards, whose decisions are reviewed only on the record.
A disadvantage of the normally informal hearing process, without a formal record, results, at
times, in the conduct of judges, lawyers, and parties, that is not as professional as 1s to be
desired. Appeals to Superior Court can be employed as a delaying or harassment device. The
time delay and lack of immediate review in the Superior Court system encourages this type of

litigation tactic.

_ Finally, the current process of de novo appeal is time-consuming and. delay-ridden for the
parties, in part because the probate court and Superior Court systems are not. at all coordinated.
In the appeal, the Superior Court judge has only those powers and remedies which are statutorily
accorded to the probate judge, and thus the expanded remedies and powers available in the
Superior Court system are not available in probate appeals. Meanwhile, the probate court case

that was appealed from may remain in partial limbo while the lengthy appeal and de novo trial
takes place.

The Task Force believes that a future group, including practicing attorneys as well as
judges from both the probate court and superior court systems, should be convened to address

this issue more closely.
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VI. VISION FOR THE FUTURE

There have been many discussions about the long-term future of the probate courts in
Connecticut. Some believe the existing system works just fine, and should simply continue as a
parallel court system for the foreseeable future. Others see a need for a more consolidated and
professional system, still separate from the Superior Court system, and others predict that, for
financial or other reasons, the probate courts eventually will merge with the Superior Court to
provide a fully unified court system for Connecticut. The Task Force has been charged with
responsibility for investigating and making recommendations for the possible reorganization of
the probate system so as to address its perceived shortcomings, while also preserving and

improving upon its many, vital strengths.

The Task Force recognizes that the probate courts have been leaders in the judicial
system in providing a user-friendly court system that reaches out to members of the community
in providing prompt, cost effective resolution of their legal problems. However, the Task Force
also realizes that there are increasing pressures on the probate system, as has been described in
some detail in Section IV. Our recommendations attempt to address the challenges that these

trends pose to the probate system.

The Task Force believes that the probate courts, rather than fading away, should be an
increasingly important part of Connecticut’s future. But regardless of the direction the state
decides to take long term for these courts’ financial viability, there are a number of fundamental
features of the probate courts that should be preserved in order to ensure that their functions are
best carried out. If the probate courts are consolidated, or if other measures adopted by the
Legislature to address the likely financial problems facing the probate system, the Task Force
recommends that serious effort be made to incorporating the following ideas to preserve the best
of the current system while adding new abilities to handle the challenges and complexities of the

future more effectively.

1. Probate courts as specialized, limited jurisdiction courts. The Task Force

believes that keeping probate courts as separate courts, with limited, specialized jurisdiction, is
vitally important to maintaining the quality and accessibility of these courts.

: 2. Accessible regional courts. If more probate courts are merged into more
regional courts, measures should be taken to assure local access. Many existing regional courts
are quite accessible geographically, but for those that are not, probate districts might establish a
branch office when appropriate, with centralized, computerized record keeping throughout the
entire probate system so that no matter where a person comes, basic information about that

person’s case is readily available.

3. Informal hearings. In most probate court matters, when issues arise that
entail the exercise of discretion and decision-making, such as fact gathering or status
conferences, or other discussions among interested parties and the court, the Task Force strongly
believes that the emphasis should remain on informal hearings off the record whenever possible.
The use of status conferences in difficult matters is an example of this effective technique, where
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discussions can move the parties forward with pressure and oversight from the courts, but do not
need to be on the record. A record of the progress or decisions reached at such status
conferences should be kept, but the discussions should remain off the record. This technique
both preserves the accessibility and problem-solving approach of these courts, and limits the use
and expense of formal adjudicative training to contested or complex matters, where it is actually
needed. It also preserves the practical, problem-solving approach for which the probate courts
are renowned. In informal hearings the courts can focus on those things that they do best:
providing information, guidance and help to the public that comes secking help with their basic
family problems, and also providing informal dispute resolution in appropriate cases.

4. Contested and complex matters. As to more complex and contested
matters, the future may involve a closer rapprochement between the probate system and Superior
Court to provide better problem solving, and to avoid the current inefficient lack of coordination
of hearings and appeals between two separate court systems.

5. Court staffing and training. Itis certainly the goal of the Task Force to
make certain that the probate courts have the highest caliber of personnel, for both judges and
staff, and the best qualifications and training for those individuals. As probate judges, who
currently serve part-time, move increasingly toward more full time status with a substantial
caseload of contested and complex matters, the Legislature may need to look at the process by
which they are selected, to ensure the highest qualifications, and also to their compensation,
which should reflect any increased duties and responsibilities. Whether probate judges should be
selected as part of the political process through elections or in some other manner is for the
Legislature to decide, but we urge the Legislature to keep in mind the public service nature of the

courts.

The judges and staff of the courts should have access to the best training through the
probate court administrator’s office and speakers from around the state and from other
jurisdictions as appropriate. To the extent that ideas can come from other jurisdictions, there 1s
no need to re-invent the wheel. On the other hand, there is much that Connecticut has to offer

other states or court systems. '

6. The Probate Court Administrator’s office. Regardless of the ultimate form
of the probate courts in the future, the Task Force would like to commend the contributions of
the Probate Court Administrator and the staff of that office, and stress the importance of their
retention in any future version of the probate courts. Their contributions to the probate system
have been unmatched in providing advice and assistance to courts, practitioners and citizens
across the state. They have been instrumental in providing outstanding education and training
programs for the courts. Because of the specialized nature of the probate courts and the
increasing need for uniformity and professionalism across the state, the role of the Probate Court
Administrator and staff are vitally important to a successful probate system for the future, in
whatever form that court system may be.

B 7. Court support resources. As discussed at some length concerning the -
demographic factors facing the probate courts, the probate courts already have a substantial need
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for social services, and this will only increase over time. In dealing with the frail elderly, the
disabled, and extensive children’s matters, the probate courts should have access to high quality
social services just as the Superior Court has with Family Services in domestic relations matters,
Housing Court Specialists in landlord — tenant matters, and Small Claims Magistrates in small
claims matters. Whether the probate system creates its own independent system for social
services support, borrows that of Superior Court, or works with other state agencies and service
providers is difficult to predict, but some form of additional court support services will make the
probate courts both more professional and better able to help the public with the personal and
family issues that increasingly confront our citizens and the courts.
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VII. CONCLUSION.

After more than three hundred years of exemplary service, Connecticut’s probate system
is at a crossroads. It is beyond doubt that the system has many unique qualities that are a model
for other court systems and that deserve preservation. It is also beyond doubt that if the
succession tax is fully repealed, the current financial system for running the probate courts
cannot continue unchanged if the courts are to survive into the future in any form that we
recognize today. The probate system’s financial base for several hundred years, revenue from
decedents’ estates, is gradually but inexorably eroding. At the same time, the courts are seeing
an increasing need for judicial services in children’s matters, mental health and conservatorships
for the elderly, which consume a great deal of time and effort yet generate little revenue. In
order to avoid replacement of these community-oriented courts by an impersonal or distant
system that is less in touch with the needs of its users, the Task Force on the Future of the
Probate Courts strongly urges the Connecticut Bar Association to propose legislation that would
codify many of the changes suggested in this report. The Task Force’s recommendations may be
summarized into five pillars of probate court preservation and restructuring:

First, to provide statewide fiscal control of probate courts, including budgeting,
consolidation and economic efficiency.

Second, to work for increased professionalism and increased compensation for judges
and clerks, as well as increased revenue for those courts in need.

Third, to continue the trend of increased jurisdiction and powers for the probate courts.

Fourth, to recommend limited campaign finance reform to minimize the appearance of
impropriety of lawyers and other professionals contributing to judicial campaigns and then later
practicing before or receiving appointments from various courts.

Fifth, for the state to assume responsibility for certain mandated costs of judicial
operation such as indigency fees, and ultimately to bear the responsibility for maintaining a
viable probate system.

These goals are laudable and were adopted unanimously by the Task Force after a year’s
study and debate. Such steps should make an enormous difference in preserving a system that '
has strong community roots, is informal and encourages pro se representation where appropriate,
and further is based on the practical principles of mediation and problem-solving. While some
additional study and refinement is called for in this report, and is necessary {0 resolve matters
still under debate, the House of Delegates may wish to commence work on these final issues by
recommending the establishment of a committee, composed of many of the same members if
they are willing, to draft legislation, advocate on behalf of the conclusions expressed in this
report, work cooperatively with the Probate Assembly as appropriate, and work diligently to
have these proposals enacted into law.

Ifit is determined that further study is needed in how best to position the probate courts
for the future, the Task Force recommends consulting a professional, independent organization
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such as the National Center for State Courts. Their work is of the highest caliber, and would be
free of partisan motivation. We would welcome any ideas and recommendations from an
organization of such caliber. The Task Force believes that for the majority of citizens in
Connecticut, their only contact with the judicial system comes from their dealings with the
probate courts. We cannot stress enough how important it is to get this right. If reform and
improvements are done properly now, the Connecticut probate courts, rather than withering
away, should thrive into the twenty-first century and beyond.

Respectfully submitted by the Task Force On the Future of the Probate System, on behalf
of the Connecticut Bar Association, on May 9, 2003.
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APPENDIX A

SOMPARATIVE REPORT FOR YEAR E DING 12/31{2000 P r T T
Based on Court lncome Reports and all| Sheets) ' : t ﬁ
: Expense |

IR Walghted Staff Judge's | Medical @ Total per
Popr. (1) DISTRICT _|Workload | Salarles | Comp. insurance | Expense | WWL '
— 122,185 New Haven —14,055| 265,014 83,459 30.483| 378,956 26.06 |
51,622, West Haven 6,912 102,777 83,459 22,8111 209,047 30.24 ]
1,946 | Hartland 128 0 4,142 0 4,142! 3236
49,010 Stratford 4,169| 126,140 0l 14.864] 141,004 33.90
44,199 Decty 4,120 61,923 61,8001  16,644] 140,367 34.071
125,812 |Waterbury ,  11,388] 260,768 834501 39,4801 403,707 3545
~" 63,174 [Hamdea 4137| 63641 72361, 15927 151,9291 3672
70,418 | Newington 7.628] 189,099 83,459 28,072} 300,630, 39.41
50,015 | Miiford 3,904 76,064| 67,076 11,481] 155,222 30.76
14,904 | Killingly ] 1,464 25,185 27,107 74540 59,746 ~40.81

~ 56,365 | Merden 4.949] 110,216 74,235 22,0001 206,450 .72
43.733 |New London Z142| 104,677 64.427: 13,0081 182,113 4397
137,040 | Bridgeport 11,672| 382,400 83.450| 51,068 5169271 - 44.28
67,545 | Middletown 62201 169,065]  83.459 24036 277,460 4454
50,118 Norwich 3523]  87.512] 63,546 13,213 164,271 46.63
16,747 | Southbury —2,809 48,625| 72,951 10,0171 131,593 46.85
~35,330 | Naugatuck T 2,382 44,052 53,954 14,546] 112,551 47.251¢
— '87.336]Berlin- ~6,205| 186,638 83,459 29,454] 299,551 47.59
128,367 { Hartiord 11,826] 429,841 83,458 §3,082| 566,382 47.89
~ 52,554 Manchester 4264| 121,647 66,576;  22,218] 210,501 49.37
58,821 | West Hariford 6,461| - 213,917 83,459 27,629] 324,905 50.13
T740,456 i Groton >975| 79,951 ~ 56,870, 14,055| 150.876| 50.71
22 749 { Windham 1,400 21,983, 46,091 28691 71,043! 50.75
37,074 i Yorrington 2772 69,021 60.109 11.625] 140,755] 50.78
59,1451 Bristol 4501| 133,937 67,640 20,648] 231,125]  $1.35
110,802 j Stamford 74121 256,581 84,209 43,887 384,677 51.90
47,054 | East Hadtford 3,694 130,757 54,291 94641 194,512 52.66
30,325 { Manstield 1,389 17,692 48,780 6,990 73,462 52.89
176,981 | Branford 2,448 48,241 67,644 13083| 129,867 53.05
™ 41,100 {Wallingford 2,862 77,828 64,223 11625| _153616: - 93.70;
3,3961Salem i 197 7.840 2,797 ol 10,637 53.99
26,935 |East Haven i 1,763 49,360 30,875 16,247 95,482 54.16
{27,450 {Windsor 3087| _ 46,681 58,877 8387 1130441 - 5455
57,973 |Greenwich : 8,726 262,003 84,009 75410 371,423 55.22

~ 716,808 | Plainville i 1356| 16,888 48,255 83001 75443 55.64 |
53,866 | Falrfield 4,711 173815 77,802 10,625] 262,141 55.64
16,515 |Montville 930 0 44,879 7091] 51, — 51,9701 558 .

.~ 59,378] Trumbull 3,078 83,543 73,012 15.568| 172,123,

| 9,120 ;Pytnam 785 11,973 28,704 3,727 44,405 55 57-
8,697 (Thompson : ATO| 711 22,417 3,727 26,865,  571.14!

| 84,747 Norwalk | 6.862] _268,802] _ 834591 44,296 396,617, 5.8,
8.825 |Portland’ 981 876 53,692 2986, 57,593 58.67
10,572 | Griswold 653 9,180 23,6621 6,696, 39,558 60.58;
43,076 |Enfield 2457|958, 8461 58,0451 150614 133,309: 61.801
f" 12,073 |Plymouth 683 1427 40,829 0| 42,2564 61.87;




MPARATIVE REPORT FORYEARE

}COMP. BING 12731[2000 |
h’g'sed on Gourt Income Reports and Tall] Sheets)- : i o
i i . i Expens
Vo799 TWelghted Staff Judge's | Medical ' Total per
¢« POP. (1) DISTRICT _ |Workioad | Salarles Comp. | Insurance | Expense WWL
15,724 | Plalnfield , 7761 20,7651 21,503 5866{ 46,134 62.(
— ~ 2,851 Sterling i 163 0 5,612 4,684 10,296 63.-
2,279 Bozrah i 208 1,380 8,949 2,851 13,180 63
32,889 | East Windsor ; 7885  49,804] 55,820 14,9161 120,545 63.¢
A 1299 | Famington { 2,342 77,820 66,841 13,004] 157,665 67.
16,340 | Madison i 1,455 26,390 64,267 7454 98,111 67.
v 21,858 | Watetown : 1,166 28,875 49,304 3,721 81,905 69.(
- 33,105 | Westport 2.635 91,754 75,408 14,664| 182,026 69.:
] 4.7181Cantetbury ¢ 179 0 9,462 2,969 12,431 9.
r —7 35,067 : Cheshice i 1,808 58,061 52.418!  15273] 125,052 69.
7,437 Thomaston 407 0 28,655 0| : 28,655 70.
3,567 | Barkhamsted 216 0 15,347 — 0| . 15,347 71.
12,909 ] Colchester — 959 27,930 29,614 10.818| 68,363 71.
—66,965]Danbury 3439 163,410 61,648 30301| 245449 -~ 71
- 12,376 )| Orange 1,216 25,339 54,985 7.091 87,416 71.
12,133 {Woodbury 933 8,950 55,615 2.060| 67,535 72.
{41,150 Ellington i 2190 88,920 49,363 20,7611 159,045 72.
1 5,544 | Kilingworth 319 0 23,968 ol 23,968 75.
{__ 4.774|Deep River 466 4,238 23,713 7.091 35,102 75.
{ __22.282{No. Haven : 1686| 43368 65,038 71,006| 119,502 75
© — 18,591 [ Tolland 1 1.048] 19395 46,176 13,880 79,551 75
i 3,976 | Ashford | 232 0 9.602] _ 8414( 17,716 76
{27,489 New Milford | 1.704 63,699 51,921 {45461 130,166 76
T "29,122|Glastonbury i 1724 60,111 56,582 15,8461 132,538 76
'}_ 38,917 | Southington 2,087 78,210 56,797 26,762 161.769 77
T 4.916|No. Stonington 308 7.940 18,928 4,005: 30,873 77
T 6,261 Lebanon 329 0 18,652 7.091 25,744 | 78
i 9,628{Granby 519| 6,588 27,436 7,091 41315, 19
3,467 |Pomfret 232 . O 14,938 3,721\ 18.665t 8C
9,096 | Oxford 22| 6,858 19,502 16,228 42,5881 81
" 12,447 | Winchester 925 24,570 40,220 11,083 75874 82
20,369 | Guilford "1,146 23,203 59,098 10,8181 94019 e
4.497|Canaan __ 464 11,360 17,579 9,195] 38,133 :
38,262 | Shelton 1742 . 66,714 61,366 15.568| 1430481 &
12.242 | Litchfield 1,019] 24,687 53,559 5666| o4.11l &
21,904 | Statford 1,273 41,300 76376 _A7,632! 105308 g
i 16,924 Bloomfield 1,968 74,802] 69,166 18,032 163,500 8
11,911 | Windsor Locks 796 22,886 37,663 - 7,091 67,640 8
16,317 | Stonington 1.376 36,276 69,464 15,205| _ 116947 8
i 8,188]|Canton : 655 4,220 - 45.727 7,091 57,038 8
t__ 7,951|Burington : 252 6.756] 15282 ———oj 220381 8
i 14,369 {Ledyard 665 10,150 40,242 8.564| 58956 8
7 {1,152 East Hampton 559 7,050] 33,735 8A14| 49,799} €
© 24,168 | Newtown —1,093 33.801; _ 51,450 12,239 97,4891 _ ¢




SMPARAFIVE REPORT FQR VEAR ENDING 12/31j2000 " ! ! :
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— | H H i i Expense *
7RI | iWeighted | Staff Judge's | Wedical | Total “per
0oP. (1) ! DISTRICT _ |Workload Salaries | Comp. { Insurance Expense WWL |
14,020 {No. Branford gg6| 21411 59,778 §.661] 89,850 91.13
~ 77,244 |Haddam 381 4 445 27,432 2,986 34,862 91.50
T 5439[OldLyme 806 9,883| 53,539 10,8181 74,241 82.11,
T13202iCliston . 726 15,932  47.473 3.727|  671,132 92.601
—693iBrockhyn | 339 o| 23,340 8,414 31,454 92.78
~ 3,456 Bethany 1 256 _4.800] 11218 BA14) 24,131 94.96
75332 |Ridgenied 1 _L,119 38.400| _ 56,2¢2} 10818 105,490 9427
~_3,902] Saybrook {455 3.732|  33.442|  5.665 43,040 9453
~ 75,795 | Marborough 218 B412] 12,644 0i 21,056 96.55
7,620 | East Haddam 676 10,035 40,7651  15.20° 66.006 97.35
4,434 East Granby 312 ol 22464 8.114] 30578 98.01
~T4,076]|Washington 522 4,164|  38.918 8114| 51,196 98.08
8,163 Hebron ; 276 55621 18,724 2,851| 21,137 98.32
~ "1.415]| Comwall ; 176 gd5| -12,672 3721 11,344 98.55
~ 5444 [Harwinton { 244 9,8181 6.862 74541 24,155 98.99
3,741 [Eastiord o218 253 15480 5.866! 21.599; _ 100.46;
{2535 Andover | 138 56,0801 24.820] 10,818 74733|  101.26
14354 {Avon 83| 101541 56376) 4,783 80313y 102,57
T 6.719|Woodstock 292 0| 26,223 4,005, 30228] 103.52
~ 21,756 Simsbury T241]  57,988) 52923 18,081 | 128,991 103.94
~ 14,528 Suffield {674y 193%9 35356|  16,927| 10,623 104.78
~ T9,77010ld Saybrook 86a|  28,848| 52,373 9321] 90.542: 104.92;
— 75,686 Westbrook 488 8,745] 35137 8414  51,996;  106.55!
T 15,828 East Lyme s3] 32223 50,487| 16.228 98,737 | 108.15j
~ 78,717 {Woodbridge a74| 20673 48,528 3727, 72,028|  108.20:
6,506 | New Hartford 331 6,000 22,380 §114: 36494 110.25;
~ _17.818|Bethel 5| 2a362| 45297 10.818 70.478|  118.62;
T 6197 Essex g08| 34,0721 58,176 70,818} 103,066 127.56
— T 3,0791Kent 547] 0] 28,771 59861 31.457] _ 12857,
4,077 ; Salisbury £03|  17544| 40,998 5696] 652991  128.00
~ 13,542 New Falrfield 363 0| 40,159 7.0011___ 41,250 130.17}
~ 3,057 {Sterman 262 . 9.000] 21,579 37211 34.300]  130.944
T 8,192 Redding £02|  16.390({ 38,843 10.876; 60,1091 _ 131.63}
1~ 18,075 |Darien ~1,260] 88,389 718101 _ 15,8301 176,030; 138.72;
. A8133|NewCanaan _ | 1261 100,053} 71,596 {416a| 185892}  147.37:
i 1,638 Hampton 10 Q 5112 7091} 12,2031 __174.33
I T 2.934(Sharon 168 6.240| 24,936 9E03| _ 40,770] 24268,
i~ 2,035 Roxbury -~ 139 5379 22,639 7.0911__ 35,1101 252591
i~ 2018 |Norfolk T 155 2,035 32,249 S 14| 42.398; 21353
!l' 7941 |Lyme T 140 3.385]  30.663] 7.0011 41,1401 293.85 |
- , . ¢ E
3.267,002] 1T 253.7171 6,924,277 5,866,134 1,551.844{14,342,257{" 5663,




Average ' Average | Insurance . : | Total Savings |  Approx
" e i | Average WWL | Average WWL . Savings - Judicial otal Savings | prox.
Lcamo.qumow_wzmmm,_camuwm_._mmwwmm_wm__ ~of 5Largest | of Balance of A@wwwmz%\ws o Staff Salaries | Compensation ﬁ.‘oam Judiclal , m.qo“m_
Po- . o tal am : avings
Courts _ Courts , Courts Courts per judge)- @ 10% Tota P "_ >
; _ | 12x70 eftc. I |
75 Courts - 2000 Figures
,, , H N.m - ‘ 420,000 o ”
$84000 | 957000 | 11270 520 $231,000 $0 43990000 | $1,687,134 | $1687.134
” oo @3%20) | =4,440,000 M
[Add full-time judges for top 5 courts, cost $205,000] _._.o"m,_ Savings $922,000]
60 Courts - 2000 Figures
| 4508 420,000 m
$84,000 .  $72,000 | 11270 $20 $294,000 $691,644 £3932.500 | $1,613,000 | $2:499.144
: _ (@ $20) | =4,352,500 , S
[Add full-time judges for top 5 courts -- cost $205,000] [Total Savings 2,294,144)
50 Courts -+ 2000 _n_nca.m _
__ 4398 . 420,000 .
$84,000 i  $80,000 11270 (@ $18) $336,000 $691,644 +3.600,000 | $1,846,000 $2,873,644
,_ . =4,020,000
[Add full-time judges for top 5 courts) ﬂoﬁmq,mmsscm $2,668,644]
40 Courts -- 2000 Figures
_” 5655 625,000
$125,000 '  $85,000 11270 $378,000 $691,644 *2.975.000 $2,266,000 | $3,335,644
| (@ $15) % .
. =3,600,000 ,
22 Courts -- 2000 Figures -~ Too Extreme t
(Neither | nor the Tas Force are advocating this!)
|
$125,000 | $125,000 11270 11557 $453,600 - $691,644 $3,116,000 $4,261,244

1$2,750,000




CHART ASSUMPTIONS AND EXPLANATIONS

This chart was done using the 2000 year figures in Judge Kurmay’s materials; we do not yet have full year 2001 figures, but
if the group prefers, I can do estimates based on what we have for 2001.

Average judicial salaries - balance of courts. [ calculated this number based on the average weighted work load Agv
times a figure of $20- for the 75 and 60 court averages, and 318 for the 50 court alternative. The 40 court &88.3&. using
part-time judges, comes out to a $15 per WWL. At that point, the part-time judges in smaller courts were carning a.s same
or more than the judges in the five largest courts, so I had the five largest courts go full-time to illustrate the dramatic savings

available system-wide with 40 courts and even the five largest courts having full-time judges, éﬂou moa&sG seems
reasonable based on their workload. Idid show the option of the five largest courts having full-time judges for each model.

Interestingly, in the “despised” 22 court option (based on the current geographical areas), everything evens out. The work

would be about the same throughout the state, and the courts really should all have full-time judges at this level. This would
be too extreme for local community-based courts.

The medical insurance savings is based on our firm’s cost for one person per month. éoogaomuoﬁr&gavgﬁnmolom
as a rough estimate for now. _ ,

As to staff salaries, the consolidation subcommittee estimated there would be savings of at least 10% in staff salaries with

the 60 and smaller models, but not necessarily with the 75 court model. The savings may be larger at 40 or even 22 courts,
but we had no good method of estimating this.

If our goal is public service, one idea of enhancing the m%m.ﬂos is to use some of the savings to fund professional social
workers (part-time) for the more consolidated courts. These individuals help with the children’s cases (guardianship and

custody) and conservatorships by coordinating and helping to some extent already, but certainly could be even better with
coordinated professional help.



APPENDIX C

Regarding Recommendations In Section V, G, 5, Judges Serving as Fiduciaries

The Task Force recommends that probate judges be permitted to accept appointment as
fiduciaries only in the following cases: .

(@) A decedent’s estate, conservatorship, of guardianship where the decedent or
ward is or was a close family relative of the judge. The degree of kinship should be that
currently required under Canon 3(E)(2), but should be expanded to deal with the evolving
definitions of family.

(b) Trusts where the settlor or the principal beneficiaries were and are close
family relatives of the judge (using the same definition of family relationship)-

(c) Special circumstances where there is an unusually close relationship between
the judge and the ward, settlor, or decedent, as well as 2 demonstrated need for the probate judge
to serve. We recommend that this be permitted only when all interested parties (1.e- all
beneficiaries) consent in writing because as explained in (d) below, no judge should assume the

role of fiduciary ina disputed matter.

(d) In all instances, WE recommend that no probate judge be permitted to
continue service as a fiduciary in a matter where there is a dispute. We believe that this 1s
dictated by the same policies as those behind the current prohibition on probate judges’ serving -
as counsel in contested matters in any probate court.

Procedures applicable to judges serving as fiduciaries:

In any situation where a judge seeks appointment based on the special circumstances in
case (c) above, we recommend that the judge be permitted to accept such appointment only after
first making application to the Probate Court Administrator, who may allow such service after
considering the following criteria: '

(1) The number of years of relationship between the proposed fiduciary and the
ward, settlor or decedent;

, | (2) The proposed fiduciary’s involvement in that person’s estate planning or
personal affairs;

(3) The proposed fiduciary’s involvement in that person’s family relationships;

(4) In deciding whether there 1s 2 demonstrated need for the probate judge to
serve as fiduciary, the Probate Court Administrator consider whether there are any other
candidates available to serve who would be acceptable to the interested parties or otherwise able
to serve the goals intended in the nomination of the person who is a judge.



Should a probate judge be unable to accept an appointment as fiduciary because of these
rules, the probate court with jurisdiction over the matter should be permitted to appoint another
fiduciary in the court’s discretion, without being limited to the rules regarding appointment of
family members in cases of intestacy. This provision reflects the subcommittee’s belief that
many settlors or testators appoint a non-family member as fiduciary because there are reasons
why no member of their family should hold the position. Therefore, the court should not feel
constrained to appoint a family member simply because the nominated fiduciary is a judge and

therefore unable to serve.

In any case where a probate judge is nominated as a fiduciary, that judge should be
required to notify the Probate Court Administrator of the proposed appointment within a
reasonable time of learning that it has been made, and to provide the Administrator with
sufficient information about the appointment to enable him or her to determine the applicability

of any of the exceptions established here.

These restrictions on judges serving as fiduciaries shall apply to appointments made
before a probate judge is first elected, but the Probate Court Administrator may freely, in his or
her discretion, allow a newly elected probate judge to conclude his or her service of an estate
likely to be concluded within a few years, subject to any guidelines on fees that the

Administrator deems appropriate.

There should be no appeal from any of the decisions made by the Probate Court
Administrator on a judge’s service as a fiduciary. The subcommittee concluded that the need for
prompt resolution of fiduciary appointments precluded any appeal process, with its inevitable

delays.

We recommend that the Probate Assembly and the Probate Court Administrator prepare
regulations setting out these rules in accordance with their traditional process for doing so.
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APPENDIX D

PROBATE JUDICIAL CAMPAIGNS AND FINANCE

Because the office of probate judge 1s constitutionally required to be an elected
office, and because there can be an appearance of impropriety to the public under certain
circumstances, especially concerning campaign contributions and later opportunities to
serve in a fee generating role before the court, the Task Force rccommegj;cls certain
additional changes to the conduct of probate judge’s campaigns. With the prospect f
increased consolidation of courts and higher judicial c,ompcnsation in some districts, and
greater opportunity for patronage, We believe certain additional rules may become

necessary to protect public confidence in the integrity of the probate judiciary.

(i) Endorsements. We should consider recommending that candidates be
prohibited from seeking or publicizing the endorsement of any group other than major or
minor political parties (as those are defined in C.G.S. Section 9-372). The purpose of this
restriction is to keep “hot button” social issues from dominating judgeship campaigns.
We belicve we can accomplish that goal in part by keeping probate judge candidates fron
making use of endorsements from issue-otiented groups. The terms “major party” and
“minor party” in the statutes relate to the percentage of votes received by that party’s
candidates in the prior election. Use of those definitions will limit probate judges to
endorsements by partics that are involved in nominating candidates for office, as oppose

to organizations that exist for other purposes.

(i) Probate Court Administrator’s Role in Campaign Disputes. We should
consider recommending that the Probate Court Administrator evaluate information
provided to him or her regarding conduct of probate judicial campaigns, and confer
informally with candidates regarding compliance with the Code of Probate J udicial
Conduct and election laws t0 the extent the Administrator believes appropriate. If the
Probate Court Administrator concludes that it is not possible to resolve a matter
satisfactorily on that basis, and believes it to be appropriate, he or she may comment to
the media about the matter. _
Comment: This last sentence reflects the subcommittee’s concern that there arc
inadequate sanctions currently in effect with respect to improper conduct of 2 candidate
for a probate judgeship. Given the short time frames involved in campaigns, W believ:
that there may be cases where the Probate Court Administrator cannot effectively induc
appropriate response from a recalcitrant candidate without the option of commenting t¢

the media.



(iii) Constitutional Law Developments on Campaign Speech. We should
consider recommending that the Probate Court Administrator monitor the evolving law of
campaign speech in judicial elections, and provide guidance, at his or her discretion, to
candidates and to the media regarding the rules governing permissible speech in judicial
elections.

(iv) Fund-Raising For Current Campaign Only. We should consider
recommending that candidates and their committees be prohibited from raising campaign
funds outside of a time period of nine months before an election (but allowing for fund

raising afier an election as necessary to retire campaign debt).

(v) Surplus Funds. We should consider recommending that incumbents running
unopposed be prohibited from donating surplus funds to another candidate or committee.
Comment: The subcommittee considered but decided not to prohibit fundraising by
unopposed incumbents. Our conclusion was that even unopposed candidates accomplish
a valuable public education function in their campaigns. On the other hand, any excess
funds from such campaigns should not be used for other candidates. Instead, they should
be applied as otherwise allowed by law (i.e. to a 501(c)organization).

(vi) Voluntary Limits. We should consider recommending that candidates be
encouraged to adopt voluntary limits on campaign spending.

(vii) State Funding of Campaigns. We should consider recommending that the
state establish a source of public funding for judicial elections, which candidates may
accept only if they do not engage in any separate fundraising or spending.

(viii) Prohibition on PAC Contributions. We should consider recommending that
Political Action Committees be prohibited from contributing to probate judge campaigns.

(ix) Limitation on Lawyer Contributions Over $100. We should consider
recommending that lawyers who have contributed over $100 to a judge’s campaign be
prohibited from appearing before that judge during the following term. The subcommittee
is not unanimous as to the appropriate dollar figure for this cap. There is sentiment to
make it as high as $250. The discussion within the subcommittee related to identifying a
number that would appear in substantially all circumstances and to all persons as being

"too small to have any serious likelihood of influencing judicial conduct.

(x) Limitation on Law Firm Contributions Over $1000. We should consider
recommending that lawyers from a firm whose attorneys have collectively contributed
over $1000 to a judge’s campaign be prohibited from appearing before that judge during
the following term (with protections for lawyers leaving such a firm to join another, so as
to avoid unnecessary imputed disqualification).

(xi) Prohibition on Appointments lo Benefit Campaign Solicitors. We should
consider recommending that persons who have received appointments from a probate
judge (other than appointments dictated by instruments) be prohibited from serving as a



bt )

ed in C.G.S. Section 9-333a and 9-333h) for funds for that judge’s

solicitor (as defin o )
campaigns during the term of their appointmem and in the Judu:lal election that follows
' hat persons who have

the conclusion of their appointment. Similarly, we.retcommcnd that p '
served as solicitors for a judge’s campaign be prohibited from rece1ving appointments

(other than appointments dictated by instruments) from that judge during the term
following that campaign.



